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THE PREFACE. 


THE absence of any modern,Treatise on the 
Law relating to Husband and Wife induced 
the Authors to commence this work some? two 
years ago, but as their aim was not merely to 
bring together an incoherent mass of decisions 
on the subject, but to elucidate and classify the 
principles underlying them, their progress has 
been slower than was anticipated. 

When, therefore, the Married Women’s Pro- 
perty Act, 1882, was passed, they had been 
engaged some fime on the preparation of the 
work; buwtkey have not thought it needful to 
alter its arrangement, excepé to the extent of 
treating Statutary Separate Estate distinct from 
Equitable Separate Estate. They-have, accord- 
ingly, dealt with the Act of 1882 in a separate 
chapter, and have added to it as an Appendix 
the Married- Women’s Property Acts of 1870 
and 1874, by which nieans special attention is 
drawn to the alterations effected by thse Acts. 

The classification adopted in this work fol- 
lows what appears to be the best division of 
the subject. The first Chapter deals with the 
various points affecting the relation of Husband 
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and Wife, other than those relating to Pro- 
perty: and treats of Promises to Marry; of 
Marriage, its Requisites and Disabitities, and 
the Personal Rights and Liabilities arising 
from Marriage; and of Separation Deeds, Judi- 
cial Separation, and Divorce. Chapters II. to V. 
deal with the proprictat'y rights and habilities 
of Husband and Wife: treating, first, of the 
Husband’s rights in his Wife’s property, and 
his abilities for her contracts and torts; and, 
secondly, of the Wife’s rights in her Husband’s 
property, including Dower; and of her nghts 
and liabilities with respect to her own property, 
including Equitable Separate Estate and Equity 
to a Settlement. Chapter VI. treats of the 
various forms of Joint Ownership existing 
between Husband and Wite;.Chanter VII. of 
the Law relating to Marriage Settlements ; 
and Chapter VIII. of Statutory Separate Hs- 
tate, with special reference to the alterations 
effected by the Married Women’s Property 

Act, 1882. 

_ The large type is employed for the purpose 
of stating the principles.of the law; and in the 
smaller type wil be found the cases from which 
those principles have been deduced, and often 
the reasoning and judgments of the eminent 
judges by whom they were decided; and from 
the frequent references made to the judgments 
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of the late Sir George Jessel, it will be seen * 
how,great is the obligation under which the pro- 
fession antl the public generally are to him for 
his lucid exposition of many of the branches of 
law treated of in this work. The student and 
unprofessional reader will find im the large 
print a succinct and cléar exposition of the law 
rclatmg to Husband and Wife; and the prac- 
titioner will sce at a glanee where he can find 
the law bearing upon any particular subject, 
und the cases which have been decided upon it. 
This work is intended to be practical only, and 
it, therefore, contains no dissertations upon the 
history of the subjection of the wife and her 
property to the control of the husband, and of 
the steps by wlfich the subjection of her pro- 
perty has heen terminated. The Authors, how- 
ever, Claim for their book thaé its classification 
and arrangemenf havé enabled them to clearly 
set forth the whole law affecting husband and 
wife within reasonable limits of space. 

A considerable portion of the book has been 
devoted to the law affecting Marriage Settle- 
ments. These will }e more than ever necessary, 
for a firm reliance on the wards of the Act 
that a married woman “shall be entitled to 
have and to hold as her separate property and 
to dispose of ..... all real and personal 
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property which shall belong to her at the time 
of marriage, or shall be acquired by or dgvolve 
upon her after marriage,” may induée testators 
to disregard the advisability of annexing a 
restraint upon alienation ¢o property given by 
them to women, 

The full effect of the Act of 1882, upon 
the legal relations of husband and wife will 
probably not be discovered for some time. The 
alterations made by it are of the first import- 
ance; and in the notes to the Act the probable 
results of such alterations are discussed at con- 
siderable length, and where there are difficulties 
attending the construction of the different 
sections, the Authors have not shrunk from 
considering them and offering’ an opinion. 

The Table of Cases has been exxanged with 
references to allsthe reports where the several 
cases are to be found. This will be of service 
to those who can refer to certain reports only, 
and prevents the text being overcharged with 
references. The full Index appended will, it 
is hoped, add to the value of the work. 

"J. W. EDWARDS, 


1, Temrig Gagnens, * 
* TAmrn, E.C. 


W. F. HAMILTON, 
25, Op Squaneg, 
Lrycoun’s Inn, W.C. 
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Ohe uw of Husband and Gite. 


INTRODUCTORY CHAPTER. 


THE word “marriage” is ambiguous. It 
sometimes signifies the ceremony by which 
a man and woman are made husband and 
wife, and sometimes the relation subsisting 
between them. There have Been ingenious 
and learned disquisitions upon the class of 
juridical acts in which marriage ought to be 
included. We consider that such inquiries are 
profitless, and that nothing 1s gated by call- 
ing marriage a real contract, a consensual 
contract, or a conveyance. We regard mar- 
riage as a legal disposition, sw? generis, the 
exact import of which can only be understood 
by an cnumeration and classification of the 
rights and duties arising therefrom. It fol- 
lows, therefore, that ihe: meaning Jf the term 
marriage varies with the alteration and de- 
velopment of the law relating to husband and 
wife. a 
E. B 
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There has been no system of law in which 
the personal and proprietary privileges of 
married women have been so restricted as 
they have been by the common law of Eng- 
land, except in systems like the early Roman 
law, where, the woman, by passing into the 
manus of the husland, lost all her rights. 
Even then it must be remembered that manus 
was not an incident inseparable from mar- 
riage, and that, in fact, before the Republic 
was replaced by the Empire, it had practi- 
cally ceased to exist. Unless the wife en- 
tered into the manus of the husband he ac- 
quired no rights whatever in her property, 
except those which she gave him by way of 
dos. The dos was the prpperty contributed 
by the wife, or by anyone else gn her behalf, 
towards the expenses of the marriage, and 
the husband’s rights over it were regulated 
by the general law, which might be modified 
to a certain extent by agreement between the 
parties. The laws of continental countries 
have, in the main, followed the later Roman 
law in regulating the effect of marriage upon 
the property of the husband and wife. Our 
common law is derived from feudal rules, and 
the reciprocal rights in feudal times of the 
husband and wife in each other’s property 
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;were not on the whole unfairly apportioned. 
The only property of any value in feudal 
times was Tand, and although it is grue that 
the husband took the rents and profits of his 
wife’s land during the coverture, yet upon 
him fell the burden of maintaining his wife 
and children in a style suitable to their de- 
gree, ahd he was also liable for feudal ser- 
vices. The wife’s right to dower out of her 
husband’s lands may be regarded as approx!- 
mately equivalent to his right of curtesy out 
of her lands. It was the springing into exist- 
ence of new kinds of personal property aris- 
ing out of the growth of corhmerce and of 
wealth, that made the proprietary position of 
the wife unprotected by settlement so much 
inferior to that of her husband. By the mar- 
riage husband and wife became bne person, 
and that person.the htsband. Her legal 
persona merged in his, and only emerged at 
the termination of the coverture in her Jife- 
time. In Bacon’s Abridgment it 1s said: 
‘‘F'rom the time of the intermarriage the law 
looks upon the husband and wife but as one 
person, and therefore allows of but qne will 
between them, which is placed in the hus- 
band as the fittest and ablest to provide for 
and govern the family.” Bar. and Fem. (C.) 
B 2 
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The wife was incapable of making any legal, 
disposition. She could not make a contract 
or execute a deed, and could not sue or be 
sued, nor could she make a will, except of 
personalty, and that oniy with*her husband’s 
consent, Her husband, as we shall see here- 
after, acquired the greater part of her pro- 
perty, and became responsible for her ante- 
nuptial debts and torts, and for her torts 
committed during the marriage. His powers 
over her person were also considerable. The 
rigid rules of the common law could not be 
adapted by our judges to the constantly 
changing condition of society. Equity— 
always a potent factor in legal changes— 
secured to married womcerr their equity to a 
settlement; by means of the docteine of trusts 
created separate estate; and, by the invention 
of the restraint uport anticipation, placed the 
latter out of the power of the husband. But 
just asin Rome the Practor could only be- 
stow possessio (equitable ownership), not do- 
minium (legal ownership), upon persons unable 
to acquire property by the civil law, so in 
England eyuity could only give to married 
women the equitable not the legal ownership 
of their separate estate. The Tsguslation of 
Justinian abolished the distinction between 
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gominium and possessio, and the Married Wo- 
men’s Property Act, 1882, has completed the 
equitable modification of the commen law, 
by giving every married woman the capacity 
of acquiring, Holding, and disposing, by will 
or otherwise, of any real or personal property 
as her separate estate as if she were a feme 
sole, without the intervention of any trustce. 
The history of the law affecting husband and 
wife consists chiefly of a narration of the 
various steps by which, starting originally 
from a platform of personal and proprietary 
subjection to her husband, she has at length 
attained complete proprietary Independence. 
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| 
MARRIAGE AND DIVORCE. 


FonBLANQUE has well said that ‘‘the institution , 
of marriage, whether it be considered as a 
religious institution or as a merely positive 
and social institution, involves consequences 
more extensively and seriously interesting to 
society than any other institution. To ensure 
to society all the advantages which such an 
institution is calculated to produce and con- 
fer, it seems to be peculiatly important that 
the law should secure to ind{viduals that 
freedom of choice which is necessary to 
reconcile the happiness of individuals with 
the welfare of the state.” It was a maxim of 
the Roman civil Jaw that marriage should be 
free, and it was the policy of that law to 
encourage marriage. The principles of the 
civil law have been followed in construing 
conditions in restraint of marriage annexed 
to gifts of personalty, while the rules of the 
common law obtain with regard to similar 
conditions attached to gifts of realty. Agree- 
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goents to promote marriage were valid in 
Romar law, but such agreements, known 
as marriag¢ brocage contracts, gre void 
in England, and so are all agreements 
which are Mm fratd of the marriage 
contract. Agreements limiting strcedom of 
choice in marriage are’ also youd but an 
agreement between two persons to marry 
each otheris valid, and, although specific 
performance will not be decreed, an action 
for damages for breach of promise to marry 
is maintainable. 


PROMISES TO MARRY. 


Parol promise sufficient. —An agreement 
between two persons to marry is not an 
agreement ‘in consideration of marriage 
within the Statute of -I’rauds, and — 
is enforceable if by parol only: Cork 
Baker, 1 Str. 34. 


See also Harrison v. Cage, 1 Ld. Raym. 3886, 
where the action was brought by the man, and one 
defence, inter alia, was that, although a promise to 
marry was binding’ on the man, yet that the loss to 
him from the woman not carrying out her promise 
was not such as could be remedied in a court, of law. 
This defence, however, was unavailing. 


Mutuality—A promise of marriage in 
order to be binding must have been given 
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by both parties: Harrison v. Cage, 1 Ld. 
Raym. 386. 


In the fast edition (8th) of Addison’s Contracts, 
p. 835, it is stated “If a man of full age bind him- 
self by deed to marry a woinan by & day named, he 
is responsible for the non-performance of his bond or 
covenant, althvugh the woman may not be bound by 
a reciprocal contract to marry him.” The authority 
cited is Atkins v. Marr (1 Atk. 287), but upon 
examination it will be found that the woman had 
accepted the man’s offer of marriage and had agreed 
to marry him. In Vineall v. Veness (4 F. & F. 344), 
Bramwell, B., says, “To constitute a contract of 
marriage it must be mutual, and bind both parties, 
it was not enough that the defendant was willing 
and desirous to marry the lady unless she had bound 
herself to marry, him... and if the jury thought 
there had been no such final assent until so long 
after the defendant’s offer, that he might fairly be 
deemed to have retracted, and if she had held back, 
in fact, until then, she was too late. he assent on 
her part ought to have been as binding on her as 
upon him, arfd within a yeasonable time. A man 
was not to be bound for ever, and the lady to have 
him or not at any future time. It was not necessary 
that the mutual assent should be concurrent, but it 
must at all events be within a reasonable time.” “A 
promise to marry may be without words. Conduct, 
demeanour, the behaviour of the parties towards each. 
other, might constitute proof from which the contract 
might be inferred, but stronger evidence of the 
promise is required on the part of the man than on 
the part ‘of the woman”: per Pigot, C. B. (Ir.), in 
Hickey v. Campion (20 W. R. 752). And Holt, 0. J., 
in Hutton v. Mansell (3 Salk. 16, 64) said, “there is 
no necessity to prove an actual promise on the 
woman’s part; it is sufficient to show that she 
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countenanced the promise and carried herself as one 
‘who approved and consented to it.” And in Daniel 
v. Bowles (2,C. & P. 552), where the defendant, 
although already a married man, had bedn received 
from February to April as an accepted suitor of the 

laintiff and had eloped with her to England, 

est, C. J., said, that “no doubt the jury must be 
satisfied that there were mutual promisbs, but I think 
there is evidence from which they may be inferred.” 
So in Harvey v. Johnstone (6 C. B. 295), where the 
defendant had promised to marry the plaintiff if she 
would go to L., and she, trusting in his promise, 
went, and was held entitled to bring an action for 
the breach of his promise. An expression to third 
persons of an intention to marry another, not uttered 
in that other person’s hearing, nor communicated to 
such person by the authority of the party expressing 
the intention, does not amount to a,promise: Cole v. 
Cottingham, 8 C. & LP. 75. 


Infancy.—An anfant, though not bound 
by a promise to marry, may bring an action 
for breach of promise to marry: Holt v. 
Ward-Clarencieuz, 2 Str. 937. 


‘The contract,” said C. J. Raymond, “is not 
void, but only voidable at the election of the infant; 
and as to the person of full age, it absolutely binds.” 
The Infants’ Relief Act, 1874 (37 & 38 Vict. c. 62), 
s. 2, providing that “no action shall be brought 
whereby to charge any person upon .. . any ratifi- 
cation made after full age of any promxe or contract 
made during infancy, .. .” applies to promises of 
marriage: Corhead v. Mullis (8 C. P. D. 489), in which 
it was admitted that there had been no fresh contract 
or promise after the defendant came of age, or at all 
events there was no evidence of any such fresh promise. 
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Whether there is a fresh promise to marry after 
attaining twenty-one or merely a ratification of a 
revious promise made before that age, is a question 
or the ju;y: Northcote v. Doughty, 4 C. P. D. 385; 
see also Ditcham v. Worrall (5 C. P. D. 410), where 
it was agreed that the damages shauld be assessed, 
subject to the opinion of the Court as to whether the 
fixing of the wedding day after coming of age was 
evidence of a fresh promise, and where ea and 
Lindley, JJ., held that it was, but Lord Coleridge, 
C. J., held that it was a mere ratification. Judgment, 
therefore, for the plaintiff. 


Conditional promise.—If a promise to 
marry is not to be performed immediately, 
but to depend upon the happening of another 
event, it does not operate till after that event 
has happened: per Lord Kenyon in Atehinson 
v. Baker, 2 Peake’s N. P. 104. 


See also Cole v. Cottingham (8 OC. &'P. 75), where 
a man in the presence of a woman declared his inten- 
tion of marrying her as soon as his business was 
settled, and it was held that it ‘must be shown that 
the condition had been performed. But where one 
of the parties repudiates the contract before the 
time for carrying it into effect has arrived, an 
action for the breach can be brought: Frost v. 
Knight, L. R., 7 Ex. 111, 8. C. In this case the 
defendant promised to marry the plaintiff as svon 
as his (the edefendant’s) father should die, but 
during his father’s life refused absolutely to marry 
the plaintiff. And in Donoghue v. Marshall (82 L. T. 
310), the marriage was fixed to take place in May, 
1875, but in February of the same year the defen- 
dant told the plaintiff that the engagement must be 
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considered at an end, and the plaintiff was held 
“justified i in bringing the action at once. 


Unconditional promise.—If a prbmise to 
marry is indefinite, the party to whom it is 
made may call upon the maker to perform it 
at any convenient time; per Lord Kenyon 
in Atchinson v. Baker, 2 Peake’ s N. P. 104. 


See also Potter v. Deboos (1 Stark. 82), where Lord 
Ellenborough left it to the jury whether they would 
not presume a general promise to marry (i. ¢., a pro- 
mise to marry within a reasonable time) from a 
promise of the defendant’s to marry the plaintiff 
within six months, or in a month after Christmas; 
also Short v. Stone (8 Q. B. 369), where Patteson, J., 
said: “Ido not see any rational distinction between 
the averments of a promise to marry on request and a 

romise to marry in reasonable time after request.” 
i Phillips v. Crutchley (3 C. & P. 178), where the 
defendant said to the plaintiff that he would marry 
her in July, and that he would marsy her sooner 
were it not that he had artangements to make which 
would be completecs by July, if not before, and also 
said to her in the month of May, on taking leave of 
her, “I hope in a few weeks to take you home;”’ 
this was held sufficient evidence of a general promise: 
see also Dennis v. McKenzie (24 L. T. 363), where, 
after an action for a breach of promise had been 
commenced, the defendant wrote saying that he was 
ready to marry the plaintiff, and it was held that the 
breach had already taken place. 


® 


- Breach of promise.—If one of the parties 
has repudiated the contract, or by marrying 
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some one else has put it out of his or her, 
power to carry out the promise, an action for 
breach af the promise can be ‘brought at 
once, although a time has been agreed upon 
and it has not arrived: Short v.Stonc, 8 Q. B. 
358, 


In the above case, Patteson, J., said, ‘“‘ There was 
a breach of contract at once when the defendant 
married :”’ see also Caines v. Smith (15 M. & W. 189), 
where the defence was, that although the defendant 
had married, he had not put it out of his power to 
carry out his promise, for his wife might die before 
the lapse of the reasonable time, and he might thus 
be enabled to perform his contract with the plaintiff ; 
and Alderson, By said: “ Why should we presume 
that the wife will die before the lapse of a reasonable 
time, or in the lifetime of her husband? We ought 
rather to presume the continuance of the present 
state of things, and while that continyes it is clear 
that the defendant is disabled from performing 
his contract.’ Where dafendant has not married 
another, there ought to* be a proof of tender and 
refusal ; yet when plaintiff's father asked defen- 
dant if he intended to carry out his promise, and 
he replied ‘Certainly not,’ that was considered 
sufficient: Gough v. Farr, 2 C. & P. 631. Where 
the contract is made abroad and the breach occurs 
there, no action can be brought in England: 
Cherry v. Thompson (20 W. R. 1029), where aa 
of the parties came to England, ee ‘whilst here 
received & letter breaking off the match; but where 
the contract is made abroad and the breach takes 
place in England, an action can be brought: Durham 
y. Spence, L. R., 6 Ex. 46. 
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Justification for breach of promise.—The 
subsequent discovery on the part of the man 
of the unchastity of the woman; oy the sub- 
sequent discovery on the part of the woman 
of the bad character’or brutal conduct of the 
man ; is a justification for a breach of a pro- 
mise to marry. 


ConpucT oF THE woman.—“If any man has 
been paying his addresses to one whom he supposes 
to be a modest person, and afterwards discovers her 
to be a loose and immodest woman, ho is justified 
in breaking any promise of marriage that he may 
have made to her; but to entitle a defendant to a 
verdict on that ground, the jury must be satisfied 
that the plaintiff’ was a loose and immodest woman, 
and that the defendant broke his promise on that 
account; and they must also be satisfied that the 
defendant had not known her character at the time of 
making of the promise; for if a man knowingly pro- 
mise to marry such a person, he is bound to do so”’: 
per Abbott, C.J., in Irriyg v. Greenwéod, 1 C. & P. 
350. Evidence as to the character which a woman 
bears in the neighbourhood where she lived is con- 
sidered admissible: Foulkes v. Sellway, 3 Esp. 236. 
See also Young v. Murphy (8 Scott, 379), where the 
defendant, after the promise, discovered that the 
plaintiff had had carnal intercourse with a third per- 
son, and was also pregnant with a child; and Bench v. 
Merrick (1 C. & K. 463), where it was held that, if a 
man enter into a promise of marriage in ignorance of 
the fact that the woman had had an illegitimtte chald, 
and discovers that before the marriage, and on that 
ground declines entering into the marriage, he has a 
right to do so, although the transaction as to the 
child may have taken place ten or more years ago, 
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and the conduct of the woman may have been since 
perfectly correct ; butif the man knew, or had reason 
to know, at the time of the promise, that the woman 
had had atch a child, and gave that afterwards as his 
reason for refusing to marry, that would be no de- 
fence. The defendant promised msrriage on condi- 
tion that’ the plaintiff would go to bed with him, 
which she did*: but there was evidence of subsequent 
promises. Semble, that this was not such a turpis 
contractus as to prevent the plaintiff from regovering : 
Morton v. Fenn, 3 Doug. 211. 


Conpuct oF THE MAN. — “If the plaintiff had 
conducted himself in a brutal or violent manner, and 
threatened to use her ill, a woman, under such cir- 
cumstances, had a right to say she would not commit 
her happiness to such keeping; and she might set up 
such defence, and it would be legal. .... If the 
plaintiff appeared to be of gross manners and 
destitute of feeling ... . the jury should take it 
into consideration in the verdigt they were to pro- 
nounce”’: per Lord Ellenborough in Leeds v. Cook, 
4 Esp. 258. So also in Baddeley v. Mortlock (1 Holt, 
N. P. C. 154), it was held to be a sufficient reply 
if the man had been, eipon inquiry, found to be a 
man of bad character, but that’ mere accusation and 
suspicion were not sufficient. 


ILu-HEALTH.—That the defendant since the pro- 
mise, but before the breach, became afflicted with 
disease, occasionally bleeding from the lungs, and 
by reason of such disease was incapable of marriage, 
was held not a good answer as against the party 
bringing the action: Hallv. Wright, E. B. & E. 746; 
although sembde a good answer as against the plain- 
tiff, if she, instead of the defendant, had been so 
afflicted: «bid. ; see also Atchinson v. Baker (2 Peake, 
N. P. 103), where it was held that bodily infirmity 


PROMISES TO MARRY. 15 


arising after the contract was a good reason for the 
*other party breaking off the match. We agree with 
Mr. Péllock in thinking that the case of Hall v. 
Wright is of ‘little authority beyond the joint actu- 
ally decided: Pollock’s Principles of Contracts, 392. 


UnsounpD MIND.—It is no answer that the plaintiff 
had, before the making of the promise, been of un- 
sound mind, and had been .confined in a lunatic 
asylum, provided she was sane at the time of the 
promise: Baker v. Cartwright, 10 C. B., N. 8. 124. 


PREVIOUS ENGAGEMENT. — That the plaintiff was 
engaged to a third person at the time of the engage- 
ment is, in the absence of fraud, no answer: Beachey 


v. Brown, E. B. & E. 796. 


PREVIOUS MARRIAGE.—That the defendant at the 
time of the promise was already married to a third 
person is no defence: Wild v. Harris, 7 C. B. 999; 
Millward v. Littlewood, 5 Exch. 775. 


Ruscrbstox oF PROMISE.—If one of the parties had 
“absolved, eXonerated, and discharged”’ the other 
from the promise, itis a good answer tc an action for 
the br¢ach thereof: King v, Gillett, 7 M. & W. 55; 
also, iff there has beeu a tacit agreement to rescind the 
contract, as where no communication between the 
partigs has taken place for two years: sec Davis v. 
Bomford (6 H. & N. 245), where the question had 
been left to the jury, who had found that it was a 
i defence; and.on a motion for a new trial, the 

J 





Judges unanimously decided that it was a question for 
the/ jury, and Pollock, C. B., said, “I think that the 
question was properly left to the jury, and that they 


crume to a right conclusion.” 


| Fravup.—lf the defendant was induced to continue 
the connection (after having broken it off from 
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rumours of the real state of affairs), by wilful sup- 
pressions of the real state of the circumstances of thé 
family and previous life of the plaintiff, it fs a good 
defence :\per Abbott, C. J., in Wharton v. Levis, 
10. & P. 529. 


g 
DEATH OF ONE OF THE PARTIES.—The executor or 
administratore cannot have an action for a breach of 
promise to the deceased where no special damage is 
alleged: Chamberlain v. Williamson, 2 Mau. & 5B. 408. 


Evidence.— The partics to any action for 
breach of promise of marriage shall be com- 
petent to give evidence in such action: pro- 
vided that no plaimtiff in any such action 
shall recover a verdict unless his or her 
testimony shall be corroborated by some other 
material evidence in support of such promise: 
32 § 33 Vict. c. 68, 5.2. ° \ 


These words differ from those used ift the Bastardy 
Act (7 & 8 Wict. c. 101, 8. 3), which says that the 
evidence of the party prfnging the action shall be 
‘‘corroborated in some materiat particular by other 
testimony.” In Bessela v. Stern (L. R., 2 C\P D. 
265), therefore, where the defendant had seduced the 
plaintiff, her sister gave evidence that the defendant 
told her (the sister) that he would marry the plaintiff, 
and also that she overheard a conversation in the cpurse 
of which the plaintiff said to the defendant “you always 
promised to marry me, and you don’t keep your wold,” 
when the defendant said he would give the plain\tiff 
money if she went away. This evidence was hdld 
admissible under the 32 & 33 Vict. c. 68, 8. 2; eo 
also Wilcox v. Gotfrey (26 L. T. 828), where it w 
held that the jury could judge as to whether th\ 
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testimony was corroborated; also that the fact, that 
fhe plaintiff had sworn that the defendant had pro- 
mised to marry her, whereas the defendant had 
declined to go into the box and swear thét he had 
not, must be taken into consideration. In this same 
case it was heldsthat acts done before the promise 
could not be produced as evidence: see also Hickey v. 
Campion, 20 W. R. 752 (Ir. Ex.). A*®defendant is 
entitled to inspect documents in the plaintiff’s pos- 
session bearing upon the amount of damages, though 
there is no issue to be tried: Pape v. Lister, L. i. 
6 Q. B. 242. 


Bonds.— Where one of the parties to the 
agreement to marry binds himself or herself 
by a unilateral bond or covenant to pay a 
sum of money if he or she refuses to marry, 
an action may be brought thereon in case 
of such refusal. . 

Atkins v. Farr (1 Atk. 287), a covenant by the 
man, and Bor v. Day (1 Wils. 59), a eovenant by 


the lady. Where, howevef, such a bond has been 
obtained by fraud it ig voidable: see post, p. 18. 


Promises in consideration of marriage.— 
Ii a person make a representation, upon the 
faith of which a marriage is contracted, that 
representation must be made good by him 
or his executors or administrators. If made 
by parol, there must be a part performance 
other than the marriage. 


Thus if the parent or his agent deliberately holds 
E. c 
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out inducements to the suitor to celebrate the mar- 
riage, and he consents and celebrates it, believing iv 
was intended that he should have the benefits so held 
out to hitn, the court will give effect to the proposals. 
In Hammersley v. De Biel (12 Cl. & F. 45), the 
lady’s brothers, acting for her father, stated that 
10,0007. would be left by his will to be settled on wife 
and children! The suitor then married and pro- 
vided a jointure, relying upon the statement. The 
10,0007. was not left by the father’s will; and it was 
held that his estate was liable to the payment thereof, 
with interest from the end of the year after his death: 
see also Luders v. Anstey, 4 Ves. 501; Prole v. Soady, 
2 Giff. 1; Coverdale v. Eastwood, L. R., 15 Eq. 121. 
The marriage must take place in reliance upon the 
representation: Dashwood v. Jermyn, 12 Ch. D. 776, 


Marriage brocage contracts.—Agrcements 
made for the purpose of promoting marriage 
are void ab initio. 


Exampies.—Any agreement for reward to bring 
about a marriage: Hall v. Potter, 3 Lev. 411. A 
bond given to obtain a father’s consent to the mar- 
riage of his daughters Keat y. Allen, 2 Vern. 588. 
A release given to obtain the mother’s consent: 
Hamilton v. Mohun, 1 P. Wms. 118. <As such 
agreements are not merely voidable, but void, they 
cannot be confirmed : Cole v. Gibson, 1 Ves. senr. 
503; see also Stribblehill v. Brett, 2 Vern. 446, 
and the important case of Hall v. Potter, 3 Lev. 411. 
Money paid in consideration of marriage brocage 
contracts niay be recovered: Smith v. Bruning, 2 
¥ern. 392. 


Agreements in fraud of marriage.—Con- 
tracts made in fraud of parents or persons 


PROMISES TO MARRY. 19 


gtanding im loco parentis are voidable, and 
aay be set aside in equity: Woodhouse v. 
Shepley, 2 Atk. 535. 

So also contracts in fraud of one of the parties to 
the marriage: Turton v. Benson, 1 P. Wms. 496; 
Peyton v. Bladwell, 1 Vern. 240; Palper v. Neave, 
11 Ves. 165. Such contracts, being only voidable, 
will not be set aside if doing so would injure third 
persons: ‘Roberts v. Roberts, 3 P. Wms. 66. Where 
‘one of the parties to the marriage has prior thereto 
been furnished with money or property to deceive 
the other party, and he or she has made an agree- 
ment to restore the whole or part of it, or has given 
a bond to do so, such agreement or bond is voidable : 
Gale v. Lindo, 1 Vern. 475; Lamlee v. Hanman, 
2 Vern. 466; Redman v. Redman, 1 Vern. 348. 


CONDITIONS AND AGREEMENTS IN 
RESTRAINT OF MARRIAGE. 


Testamentary conditions.—The distinc- 
tions which are recognised in bur courts 
respecting testamentary ‘conditions with re- 
ference to marriage are founded, says Fon- 
blanque (Treatise on Equity, p. 258), upon 
the following considerations: ‘Though it be 
true that freedom from restraint, as it en- 
courages this species of contract, 1s of 1m- 
portance to the state, it must not be congidered 
as a principle’ to be pursued to its whole 
extent and at every hazard, for if it were it 
would be found that this principle, the well 

c2 
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regulated and bounded influence of which 1 
capable of inducing real benefit to society, 1 
in its e¥cess or abuse, like other good prin- 
ciples, destructive of the very interests which 
it professes to consult... . Tlic only restric- 
tions which the law of I*ngland imposes are 
such as are dictated by the soundest policy 
and approved by the purest morality’: that a. 
person professing to be affectionate shall not 
be unjust, that professing not to assert his 
own claim, he shall not disappoint or control 
the claims of nature, nor obstruct the interests 
of the community, that what purports to be 
an act of gcnérosity shall not be allowed to 
operate as a temptation to do that which 
militates against nature, morality or sound 
policy, or to refrain from doing that which 
would serve and prgmote the essential in- 
terests of society ; ate principles which cannot 
reasonably be reprobated as harsh infringe- 
ments of private lhberty, or even reproached 
as unnecessary restraints on its free exercise.” 
In considering the validity of conditions 
in restraint of marriage, it 1s necessary to 
distinguislt between conditions precedent and 
conditions subsequent, whether the property 
to the gift of which they are attached is real 
or personal, and whether the restraint upon 
marriage is gencral or particular. Conditions 
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precedent are such as must be punctually 
performed before the estate can vest, and as 
the estate is only to arise upon the i area 
ance of the condition, it cannot vest till it 1s 
performed. Upon a condition subsequent 
the estate is immediately vested, but is lable 
to be divested upon the breach or perform- 
ance of*the condition. As a condition sub- 
sequent operates in defeasance of a vested 
interest, it 1s construed strictly and is not 
favoured at law. No precise technical words 
are necessary to make a condition precedent 
or subsequent, 1t will depend upon the inten- 
tion of the donor, as collected*from the fair 
construction of the instrument. We have 
already mentioned that the rules of the 
common laweare followed in determining the 
validity of conditions in restraint of marriage 
annexed to gifts af real property, wlule the 
civil law governs as to similar conditions 
annexed to gifts of personalty. 


Conditions precedent.—If the condition in 
restraint of marriage is a condition precedent 
it is valid, whether it is general or particular, 
and whether it relates to real or personal 
property. 

Rearry.—Bertie v. Lord Falkland, 3 Ch. Ca. 129; 
Reynish v. Martin, 3 Atk. 330. 
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v. Tyler, 2 Bro. C. C. 431, 
the leading case; Stackpole v. Beaumont, 3, Ves. 89 ; 
Garbut v. Hilton, 1. Atk. 881; Atkins v. Hiccocks, 
ibid. 500 

In Davis v. Angel (4 De G. F. & J. 524), a testator 
by his will gave a share of Kis residiary estate in case 
A. should marry B. in trust for A. for life, subject 
to the provist thereinafter contained, with remainder 
over; but if A. should not marry B., the testator 
directed that the bequest to A. should fail and become 
part of his residuary estate, for the benefit of the 
other legatees. A. married ©. in testator’s lifetime 
with his consent. Held, that the condition being 
har could not be removed by the assent. 

hen, however, by unavoidable circumstances, the 
consent required cannot be obtained, the doctrine of 
cy prés will be applied, and it will be sufficient if the 
condition is complied with as far as possible. Thus, 
if a condition precedent requires the consent of three 
trustees to the marriage, and one of them die, the 
approbation of the survivors wll be a sufficient com- 
pliance with the condition: Roper’s Legacies, 4th ed., 
p- 802, approved by James, L. J.,in Dawson v. Oliver- 
Massey, 2 Ch. D. 753. In this case the condition 
bear was the consent of parents: one died, and 
eld that consent of survivor wis sufficient. The same 
rule would hold good whenever the consent of several 
persons is required, and the consent of the survivors 
is duly obtained. Where also the person whose 
consent is required dies, the condition will be dis- 
pensed with: see Booth v. Meyer, 38 L. T. 125. 


Conditions subsequent.—If the condition 
in restraint of marriage-is a condition subse- 
quent, it 1s good as to real estate if the 
restraint is partial, and apparently also if 
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general, whether there is or is not a devise 
over. 9% 


The restraint, if general, will be held govd if the 
object of the donor seems to be to make a provision 
until marriage rather than to restrain marriage: 
Jones v. Jones, 1 Q. B. D. 279. As to partial 
restraints, see Fry v. Porter, 1 Cit. Cas. 1388. 
Real. estate for this purpose includes such portions 
charged ‘pon, or interest arising out of, land, as are 
not in their nature testamentary: Harvey v. Aston, 
1 Atk. 861; Mansell v. Mansell, 2 Bro. C. C. 4738. 
Lord Thurlow says, in Scott v. Tyler (2 Bro. C. C. 
431), “land devised, charges upon it, powers to be 
exercised over it, money legacies referring to such 
charges, money to be laid out in lands (though I do 
not find this yet resolved) follow the rule of the 
common law.” 


A condition subsequent in gencral restraint 
of marriage, annexcd to a gift of personal 
property, or a mixed fund, is bad, whether 
there is or is not a gift’over. 

See Lloyd v. Lloyd, 2 Sim. (N. 8.) 255; Morley v. 
Rennoldson, 2 Hare, 570; Bellairs v. Bellairs, L. B., 
18 Kq. 510, where Sir George Jessel seemed to be of 
opinion also that the condition would be void if the 


gift were of the income of a fund arising from the 
proceeds of a sale of realty only. 


A condition subsequent in partial restraint 
of marriage annexed to a bequest of personal 


property is valid if there is a gift over, but 
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not otherwise. If there is no bequest over 
the “<6 ig restraining marriage 1s regarded 


as beikg i terrorem only, antl is of no 
effect. 


The following are exannles of partial restraint :— 
A condition «not to marry without consent; or to 
marry or not to marry a certain person; or a condi- 
tion prescribing due ceremonies and place of mar- 
riage, or which prohibits marriage before a reasonable, 
age; a condition not to marry a widow: Scott v. 
Tyler, 2 Bro. C. C. 431. 

As to gifts over, see Sutton v. Jewke, 2 Cha. Rep. 
95; Wrottesley v. Wrottesiey, 2 Atk. 584; and Chauncy 

v. Graydon, ibid. 616. 


Where it is a condition subsequent that 
consent to the marriage shall be obtained, 
such consent may be dispensed with in the 
following cases :— 


(1) Where the legatee ‘or devisee marries with the 
testator’s consent, or he subsequently approves of the 
marriage : Clarke v. Berkele y, 2 Vern. 720; a devise, 
Parnell y. Lyon, 1 V. & B. 479; a bequest, Wheeler 
v. Warner, 18. &8. 304; subsequent approval, Smith 
v. Cordery, 28. & 8. 358. The case of Lowry v. 
Patterson (8 Ir. Rep., Eq. 372), though apparently 
in conflict with these decisions, will be found to 
ee agreement: see also Crommcelin v. Crommelin, 
3 Ves. 

*(2) Where it becomes impossible to obtain such 
consent. In Booth v. Meyer (38 L. T. 125), a testa- 
tor declared that if L. should marry M. without his 
consent in writing first obtained, the legacies to L, 
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should be void, and should go to certain other per- 
fons. After testator’s death L. married M. without 
such consent. . Held, that the condition waspnly in- 
tended to apply to marriage during testagor’s life, 
and that the condition having become impossible of 
fulfilment, the gift over Nid not take effect: see also 
Grant v. Dyer, oDow,7 33 Collett v. Collett, 85 Beav. 312. 

As to what is a sufficient manifestati$n of consent 
see Mesgrett v. Mesgrett, 2 Vern:580; Clarke v. Parker, 
19 Ves. 1; Lord Strange v. Smith, Amb. 263; Worth- 
ington v. Evans, 1 8. & 8.165; Daley v. Desbourerie, 
2 Atk. 261; Pollock v. Croft, 1 Mer. 181. It appears 
that the consent must not be unreasonably or impro- 
perly withheld: Dashwood v. Bulkeley, 10 Ves. 230. 

Conditions annexed to gifts of personalty, that 
husband and wife should separate, are void, but the 
gifts are valid. In Brown v. Peck (1 Eden, 140), 
there was a bequest of an allowance to a feme covert, 
on condition that she lived apart from her husband. 
Held,:that the condition being contra bonos mores, 
the legacy was unconditional. In Wren v. Bradley 
(2 De G. & 8. 49), an annuity and share in residue 
were bequeathed to testator’s daughter on condition 
she lived apart from her husband. Held, that the be- 
quests were valid, although’they were living together 
at time of testator’s death. 


Second marriages.—A condition, whether 
subsequent or precedent, in restraint of a 
man or woman marrying a second time is 
valid. 


The cases deciding that a condition restraining 
the second marriage of a widow is valid are Newton 
v. Marsden (2 i . & H. 356), Hvans v. Rosser 
(2 H. & M. 190), and this is so, whether imposed 
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by a husband or a stranger. A recent case in the ,. 


Court qf Appeal has, in analogy to these decisions, 
held tha: such a condition as to a widgwer marrying 
again is elso valid: Allen v. Jackson, 1 Ch. D. 399. 


Conditional limitations—Either real or 
personal property may be given to a person 
until marriage and then over, and such a 
limitation will be valid. | 


Exampies.—An annuity or an estate given to a 
person during widowhood: Jordan v. Holkham, 
Amb. 209; Barton v. Barton, 2 Vern. 308. College 
fellowships are a familiar illustration of the validity 
of limitation during celibacy: see Lowe v. Peers, 
Wilmot’s Cases, 369. An annuity to a person while 
she keeps single: Gibson v. Dickie, 3 Mau. & 8. 463; 
Heath v. Lewis, 3 De G. M. & G. 954. : 


¢ 


Agreements.—Agrecments made in re- 
° ‘ e ° ° 
straint of marriage are void, as being con- 
trary to public policy. + 


In Hartley v. Rice (10 Kast, 22) Lord Ellenborough 
held a wagering contract, that defendant would not 
marry within a specified time, to be void, as it tended 
to discourage marriage: see also Baker v. White, 
2 Vern. 215. Any agreement, whether by parol or 
specialty, which restrains a person from marrying 
any one other than a particular person is void: Lowe 
v. Peers, 4 Burr. 2230—2234. But a covenant to 
pay a woman a sum of money so long as she con- 
tinues unmarried is good: Gibson v. Dickie, 3 Mau. & 
8. 463. 
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-e MARRIAGE AND ITS REQUISITES. 


Marriage as understood in ChrisYendom, 
is the voluntary union for life of one man 
and one woman, to the exclusion of all others. 
A ‘marriage contracted in a country where 
polygamy is lawful between a man and a 
woman. who profess a faith which allows 
‘polygamy, is not a marriage as understood 
in Christendom; and though it is a valid 
marriage by the dex loci, and at the time when 
it was contracted both the man and the 
woman were single and competent to con- 
tract marriage, an English gourt will not 
recognize it as a valid marriage in a suit 
instituted by one, of the parties against the 
other for the purpose of enforcing matrimo- 
nial duties, or of obtaining relief for a breach 
of matrimonial obligatigns: Hyde v. Hyde, 
L. R., 1 P. & D. 180. The requisites for 
a valid marriage are, that it should be cele- 
brated in a form valid by the lex loci cele- 
brationis, and between persons capable of 
contracting a marriage by the law of their 
domicile, consenting thereto, and able to per- 
form the duties of marriage. es 


Formal requisites.——The forms of enter- 
ing into the contract of marriage are regu- 
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lated by the lex loci celebrations: Brook v., 
Brook,9 H. L. C. 193; Simonin v. Mallac, 2 
Sw. & Tr. 67. The formal requisites of a 
marriage in England, and the capacity for 
contracting it, are prescribed by several 
statutes. ° 


The 4 Geo. 4, c. 76, rendered it necessary that all 
persons, except Jews and Quakers, should be married 
according to the rites of the Established Church, and ' 
directed that all the rules prescribed by the Rubrics 
prefixed to the Book of Common Prayer should be 
duly observed. By this act marriages shall take 
place in the parish church or public chapel of the 
parish or chapelry in which the parties to be mar- 
ried, or one of them, shall reside, after publication of 
banns for three,Sundays preceding the solemniza- 
tion of the marriage; or if it is a marriage by 
common licence, at the church or chapel in the 
parish of which one of the parties has resided for 
fifteen days preceding the obtaining of the licence, 
which church must be named on the licence. If it is 
a marriage bY special licenge, it can take place at any 
hour of the day or mght, in any place, whether con-: 
secrated or not. People may also be married in an 
Established Church, after obtaining a certificate from 
the superintendent registrar, the certificate naming 
the church where the parties are to be married (6 & 7 
Will. 4, c. 85), but not without the consent of the 
minister of the church: 19 & 20 Vict. ec. 119, s. 11. 
All marriages, except those where a special licence 
has been obtsined, must take place between the hours 
of ,eight* a.m. and twelve noon. If the marriage is 
celebrated in a church, it must be performed oe a 
duly ordained clergyman, who, with two other wit- 
nesses, must attest the marriage, and in this case the 
civil registrar need not be present. If the bride- 
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; e Saiee be a priest, he cannot perform the ceremony ; 

f he do, the marriage is null and void: Begmish v. 
Beamish, 9 H, L. C. 274. / 

The 6 & 7 Will. 4, ec. 85, appointed, instead of a 
marriage in accordance with the rites of the Church 
of England, a marriage'at a duly licensed place of 
worship, or a purely civil ceremony. Under this act 
persons may be married upon a certiilcate or upon 
a licence of the superintendert registrar of the dis- 
trict or districts (if more than one) in which they 
reside, after notice given. In the case of a marriage 
upon a certificate, the notice must state a previous 
residence of at least seven days in the district or 
districts, and a copy of the notice must be hung up 
in the registrar’s office for twenty-one days after 
it has been received. In the case of a marriage 
upon a licence, if the parties declare that they have 
resided for at least the fifteen days next before the 
notice in the district or districts, the licence may be 
issued the second day after the notice is received. 
The licence or certificate must state where the 
marriage is to take place. ‘The parties may then be 
married either*in a place of religious worship regis- 
tered as a building for the solemnization ef marriages, 
or in the superintendent fegistrar’s office; in the 
latter case the superintendent registrar must himself 
be present, and in the former, he or one of the regis- 
trars under his superintendence. The marriage must 
take place between the hours of eight a.m. and twelve 
noon, and there must be two witnesses to attest to its 
having taken place. 


FRAUDULENT ALTERATION OF NAME.—yIf both par- 
ties were cognizant of it, and the marriage. was by 
banns, a suit for nullity can be established : Mather v. 
Ney, 3 Mau. & 8. 2653; but “in order to invalidate a 
marriage .. . it must be contracted by both parties, 
with a knowledge that no due publication of the 
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banns had taken place :” per Denman, C. J., in R. v. 
Inhabitants of Wroxton, 4 B. & Ad. 640. If thd 
marriagt is by licence the suit for pullity cannot 
be established : see Bevan v. M‘Mahon, 2 Sw. & Tr. 
230, where Sir C. Cresswell said, “Is the marriage 
to be vitiated by reason of {nis-statement in the affi- 
davit? We find no authority for that proposition, 
but, on the dontrary, many dicta in a long series of 
cases directly the other way, and pointing out the 
difference in that respect between banns and licences:”’ 
see also Hannen, J., in Haswell v. Haswell and Gil- 
bert (30 W. R. 231), where he says, “ as the marriage 
was by licence and not by banns, I do not think the 
misdescription invalidates it.’”” There is no analogy 
between a marriage by banns and a marriage before 


the registrar: Holmes v. Simmons, L.K.,1 P.& D. 528. 


ConsENT OF Q@UARDIANS, &c.—The consent of 
parents or guardians shall be obtained to the mar- 
riage of minors (except where they are widowers or 
widows). The marriage is not invalidated by the 
want of such consent, but the property that shall 
accrue to the offending party by reastn of marriage 
may be settled for the benefit of the mnocent party, 
or for the issue of the mafriage: 4 Geo. 4, c. 76, s. 23. 
Where the husband incurs a penalty under this section, 
the Court of Chancery has no discretion, but is bound 
to settle and secure all the property present and 
future of the wife for the benefit of herself or the issue 
of the marriage: Att.-Gen. v. Mullay, 4 Russ. 329. 
The father is the proper guardian of his children, and 
he has power by deed or will to appoint a guardian, 
who at his death shall stand in his place. After the 
fother’s.death, and in default of his having appointed 
a guardian for his children, the mother will act as 
guardian until she marries again. If there is no 
mother, or on her marrying again, the Court of 
Chancery will either appoint or act as guardian. In 
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case the father or fathers of the parties to be married, 

one of them, shall be xon compos mentis} or the 
guardian or gyardians, mother or mothers, ¢r any of 
them whose consent is made necessary to the mar- 
riage, shall be non compps mentis, or beyond seas, or 
shall unreasonably, or from undue motive, withhold 
consent, the Court of Chancery will render assistance: 
4 Geo. 4, c. 76, ss. 16 and 17. 


QuaKgrs.—The 6 & 7 Will. 4, o. 85, 8. 2, pro- 
.vides that where both parties belong to the Society 
of Friends, commonly called Quakers, they “may 
continue to contract and solemnize marriage accord- 
ing to the usages of the said society,” provided that 
notice to the registrar shall have been given, and 
that the superintendent registrar’s certificate shall 
have been issued. The 23 Vict. c. 18, extends this 
provision to the cases where “one only, or where 
neither of the parties to the marriage shall be a 
member of the said society; provided always, that 
the party or parties who shall not be a member or 
members of the said society shall profess with or 
be of the persuasion of the said society,” and be 
authorized by the rules of the said society. See also 
35 Vict. c. 10. aa 

Jews.—The 6 & 7 Will. 4, o. 85, s. 2, provides 
that Jews may continue to contract and solemnize 
marriage according to their own usages, provided 
that the superintendent registrar’s certificate shall 
have been issued in due form. 


RoyaL MARRIAGES.—By 12 Geo. 3, ¢. 11, no de- 
scendant of George II. (other than the issue.of prin- 
cesses who may validly marry into foreign families) 
can marry without the consent first obtained of his 
Majesty’s heirs or successors, signified under the 
great seal and declared in council. A marriage 
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without such is void wherever celebrated (The Sussex 
Peerage. 11 C. & F. 85); but if any descendant over’ 
twenty Kye shall persist in his intention to contract a 
marriage, although such consent is withheld, he or 
she may do so after giving jwelve months’ notice to 
the Privy Council. 6 


CoLoNIAL MARRIAGES.—The 28 & 29 Vict. c. 64 
provides that every law made or to be made by the 
legislature of any of her Majesty’s possessions abroad 
for the purpose of establishing the validity of any: 
marriage contracted in such possession shall have 
from the date of such law the effect of making any 
such marriage valid within all parts of her Majesty’s 
dominions, provided that at the time of such marriage 
both of the parties thereto were according to the law 
of England competent to contract the same. 


MARRIAGES IN FOREIGN COUNTRIES. — Marriages 
of British subjects in foreign countries are valid if 
made according to the forms prescribed by the laws 
of those countries (Lacon v. Higgins,3 Stark. 178; 
Lautour v. Teesdale, 8 Taunt. 830), or if solemnized 
in the manner provided by 12 & 18 Vict. ¢. 68. 


ConSULAR MARRIAGES.—The 12 & 138 Vict. c. 68, 
and 31 & 382 Vict. c. 61, provide for marriages be- 
tween British subjects resident in foreign countries, 
by or in the presence of the British consul, or the 
person acting temporarily as British consul. 


Her Mayesty’s suirs.—The Act 42 & 43 Vict. 
ce. 29, makes valid all marriages between British 
subjects which before the passing of the act have 
been solemnized on board one of her Majesty’s 
vessels on a foreign station, in the presence of the 
officers commanding such vessel. 
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Essentials of marriage.—It is essential to 
“the validity of a marriage that the parties 
should not be within the prohibited degrees 
of consanguinity or affinity, and should be 
unmarricd ; that sea of them should be of 
the required age, and should cortsent to the 
marriage; and that they should be of sound 
mind, and able to perform the dutics of 
“marriage. 


PROHIBITED DEGREES. — The essentials of the 
marriage contract depend upon the ler domicilii, and 
therefore, if the marriage 1s absolutely prohibited by the 
law of the domicile, the marriage 1s there void, though 
duly solemnized elsewhere. Thus, where a marriage 
between relatives is forbidden by é our law, such a 
marriage contracted by British subjects temporarily 
resident abroad, but really domiciled in this country, 
though valid in the ‘foreign country, is void hore: 
Brook v. Brook, 9 HL. L. C. 198. In England all 
marriages before the 3lst August, 18359 within pro- 
hibited degrees of affinity (f. ¢, the relation between 
the wife or husband,eand the relatives of the other 
of them) are valid; but within prohibited degrees 
of consanguinity are void. Since that date all mar- 
riages between parties related to each other, either 
by consanguinity or affinity within the third degree 
inclusive, are absolutely void (6 & 6 Will. 4, ¢. 54, 
ss. 1 and 2), wherever contracted, if the parties are 
domiciled in England. In the case gf Brook v. 
Brook (supra), a man married, in Denmark, ehis d 
ceased wife’s sister, where such marriages are valid 
held, that the marriage was void, as at the time 
of the marriage they were domiciled in England. 


E. D 
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lucid interval is good, unless a commission of lunacy 
has bedn taken out and remains unrevoked at, the timé 
of marriage, when it is void under 15,Geo. 2, c. 30: 
Turner v. Meyers, 1 Hagg. Cons. R. 414; Hancock v. 
Peaty, L. R., 1 P. & D. 335) 
F 

Impotency.—A marriage is voidable on account of 
the impotendy of either party, but is valid until 
annulled. ‘The latest case bearing on impotency 1s 
L. v. L. (otherwise JV.), 7 P. D. 16. . 


PROPRIETARY RIGHTS.— Where a person domiciled 
in one country marries a person domiciled in another 
country, the question arises what law is to govern the 
operation of the marriage upon the proprietary rights 
of the parties. The following rules are extracted 
from Westlake’s Private International Law (p. 61) :— 
First. In the absence of express contract, the effect of 
marriage on Hinglish land is governed by the law of 
England, while the law of the domicile (husband’s) 
regulates the rights of the husband and wife in the 
moveable property belonging to either of them at the 
time of the marriage, or acquired by eitKer of them dur- 
ing the marriage. Secondly. The formal requisites of a 
marriage settlement or cohtract will generally depend 
on the law of the place where ‘it 1s made; but if it 
relates to English land it cannot operate as a convey- 
ance unless it satisfies the forms required by English 
law. Its legality, operation, and generally its inter- 
pretation, will be governed by the law of the matri- 
monial domicile, except where the marriage has taken 
place on the faith of an agreement that the husband 
shall transfer his domicile to another country, when 
law evill govern. 


Nullity of marriage.—The Probate, Ad- 
miralty and Divorce Division of the High 
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Court has power to declare a marriagg null 
and voll upon a suit for nullity of marriage. 
The legal presumption is in favouw of the 
validity of any > Rares and although 
grounds may exist for declaring it void, yet 
if the petitioner has been aware df them and 
has refraincd for some time from seeking 
relief, the remedy will be barred. 


We have already stated that to constitute a valid 
marriage it is requisite (1) that it should be celebrated 
in a form valid by the dex loci celebrationis; (2) that 
the parties should be capable of inter-marrying by 
the law of their domicile; and (3) that they should 
consent thereto, being of sound mind and able to 
perform the duties of marriage. The first 1s merely 
formal, and the court will not, in the absence of 
some of the required formalities, declare the marriage 
void unless doth the parties were at the time of the 
marriage awate of the non-compliance with such 
forms, and knowingly and wilfully concurred in the 
omission or irregularity. “Thus a marriage is valid 
although celebrated Without banns and licence first 
had and obtained, unless both parties were aware, at 
the time of the ceremony, of the absence of such 
banns and licence: Greaves v. Greaves, L. R.,2P.& D. 
423; see also Gompertz v. Kensit, L. R., 138 Hq. 369 ; 
Templeton v. Tyree, L. R., 2 P. & D. 420; and Kendall 
v. Goldsmid, 2 P. D. 263. . With regard to (2) and (3), 
if either is lacking, 7.¢., if the parties ave not single 
or are within the prohibited degrees of consauguinify 
or affinity, or if one of them is impotent, the marriage 
is void, whether the parties were or were not aware of 
it: see the cases of Brook v. Brook and Sottomayor v. 
De Barros, ante, pp. 33, 34. 
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_ Jactitation of marriage.—A jactitation o 
marridge is where a person ‘boasts that 
he or she is married to the other, whereby a 
common reputation of their matrimony may 
ensue.” Suits for jactitation of marriage rarely 
occur now. If the petitioner’s case is proved, 
the court will decree perpetual silence against 
the jactitator. | 

The defences to a jactitation charge are either a 
denial of the boasting, or a setting-up of the mar- 
riage, or an allegation that the jactitator was allowed 
by the petitioner to assume the character of husband 


or wife, as the case may be: see Browne’s Divorce 
Practice, 4th edit. 90, 149. 


PERSONAL RIGHTS AND LIABILITIES 
RESULTING FROM: MARRIAGE. 


The rights of a husband acquired by mar- 
riage are cither rights iz rem, that is, rights 
against the world’ generally, or rights i 
personam, that 1s, rights against individuals. 
As will be seen hereafter, many of the wife’s 
rights im rem and rights in personam were for- 
merly transferred to the husband by the mar- 
riage; but it still creates a new class of rights 
wy rem, Viz., those rights which he has to the 
‘society and person of his wife as against all 
other persons; and such rights may be violated 
by any act which deprives him, even though 
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temporarily, of her society (per quog con- 


sortium tnusit), or which wrongs her réputa- 
@ 


tion. e 


Husband’s rights and powers.—A_ hus- 
band may recover damages for the wrongful 
imprisonment or detaining of his wife, for 
injuries ¢o her, for assault and battery of her 
(even where the assault is with consent of 
wife, as she has not potcstutem corporis sut), 
and for slander of her where special damage 
results to him. 


If the cause of action is one that will survive to 
the wife after the husband’s death, she shall be 
joined, but in every other case the husband will sue 
alone: see Viner’s Abr. Bar. and Fem. (J.) 

Where a person who has assaulted a married 
woman has been summarily convicted and fined, and 
the fine has be&n paid, the husband’s right of action 
is barred: Jasper v. Brown, 1 C. P. D. 97. 

A. husband may maintain gn action against any 
par who entices avay his wife from him, or who, 

aving received. her into his house, allows her to con- 
tinue there after the husband has given him notice 
not to harbour her, unless the husband has been 
guilty of cruelty: see Winsmore v. Greenbank, Willes, 
O77; Philip v. Squire, 1 Peake, 114; Berthon v. Cart- 
wright, 2 Esp. 480. 

If the death of the wife is caused by neglect, de- 
fault, or any wrongful act, the husband is entitled to 
compensation: 9 & 10 Vict. c. 93; see also Chapman 
v. fothwell, 4 Jur. (N. 8.) 1180. So, also, for 
injuries to her caused by negligence: Gfeorge v. 
Skivington, L. R., 5 Ex. 1. 
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Ap itery.—The Divorce Act, 1857, s. 59, abo~_ 
lished Yhe action given to a husband against,a person 
for criminal conversation with his wife; but sect. 33 
permits a, husband to claim dgmages from any person 
who has committed adultery with his wife; such da- 
mages may be claimed, either in a petition for dis- 
solution of marriage, or for judicial separation, or in 
@ petition lithited to such object alone, i.c., to the 
claiming of damages. In assessing damages the jury 
are to take into consideration the same circumstances 
as would have been considered in an action for. 
criminal conversation: Comyn v. Comyn, 32 L. J., 
Prob. 210; Cowing v. Cowing, 838 L. J., Prob. 149. 
The court has power to direct in what manner the 
damages shall be paid or applied, and to direct that 
the whole or any part thereof shall be settled for the 
benefit of the children (if any) of the marriage, or 


as a provision for the maintenance of the wife: 
sect. 33. 


Besides the proprietary. rights which the 
husband may have acquired by the marriage, 
he has certain personal rights against his wife. 
Thus, he has a right to sue for restitution of 
conjugal rights if she has left him. It used 
to be held that a husband had’ power to ad- 
minister correction to his wife: Si Thomas 
Seymour's case, Godb. 215, but even then 
Coke, L. J., dissented from the majority of 
the court. * 

*In Bac. Abr. Baron and Feme (B.), it is said, “The 
husband hath by law power and dominion over the 


person of his wife, and may keep her by force within 
the bounds of duty, and may beat her, but not in a 
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violent or cruel manner; and although hy our 
‘ancient Jaw she was entitled in case of thrsatened 
violence to sue out her writ of supplicavit, yet the 
writ expressly saved the husband’s lawfel power. 
There is little doubt, lowever, that at the present 
day a husband would be criminally liable for assault- 
ing his wife, and that in a matrimonial suit such 
treatment of her would be regarded as cruelty. In 
1718, in the case of Atwood v. Atwood (Prec. Cha. 
492), it was held, that the husband has by law a 
right to the custody of his wife, and may, if he 
think fit, confine her, but that he must not imprison 
her, and that a wife cannot either by herself or her 
next friend maintain a writ de homine replegiando 
against her husband. This subject is fully dis- 
cussed and authorities cited in the remarkable case 
of In ve Cochrane (8 Dowl. P. C. 630), which 
decided that where there is a restraint upon the 
personal liberty of a feme covert, the court in 
favorem libertatis will grant a habeas corpus directed 
to the husband to hring up the body of his wife. 
From the return made to the writ, it appeared that 
the restraint tn the wife’s person arose from her 
own breach of duty, and that the object*and declared 
purpose of the wife was to" escape from her husband, 
and to live apart from him as she had previously 
done for four years. The court restored her to her 
husband, though there was no reason to apprehend 
that she would avail herself of her absence to injure 
his honour or his property, and held that (1) the 
husband has by the common law of England a right 
to the custody and control of his wife, she is under 
his guardianship, and he is entitled toeprevent her 
from indiscriminate intercourse with the world py 
enforcing cohabitation and a common residence; 
therefore, where a wife appears at masked balls with- 
out the permission or knowledge of her husband, he 
has a right to restrain her from frequenting such 


44 THE LAW OF HUSBAND AND WIFE. 


husbayd as may seem right. The Married Women’s | 
Pigpeky Acts, 1870 and 1882, have made this section 
applicable to the wife having separate property, whose 
husband *becomes chargeable to any union or parish. 
A husband, whose wife has hit him and committed 
adultery, is not answerable to the parish for main- 
taining her, although he himself has been guilty of 
adultery since her departure: 2. v. Flintey, 1 B. & 
Ad. 227; see also Wife’s Equity to a Settlement, post. 


Maintenance of children.—The husband’ 
is bound to support and educate his children : 
see 43 Lhz. c. 2,8. 7; 31 & 32 Vict. c. 122, 
s. 37; and 39 § 40 Vict. c. 79, 8.4. Should 
he be unable to do so, and the wife has 
separate property, she will be lable for their 
maintenance: sce Marricd Women’s Property 
Act, 1882, s. 21, and notes thereon, post. 


The 4 & 5 Will. 4, c. 76, s. 56, engcts that “any 
relief given to or on account of any child or children 
under the age of sixteen gf any widow, shall be con- 
sidered as given to such widow, provided always, that 
nothing herein contained shall discharge the father 
and grandfather, mother and grandmother of any poor 
child from their lability to relieve and maintain such 
child,” in pursuance of 43 Eliz. c. 2,8. 7. She is 
not liable if she has no separate property, and cannot 
be convicted under the Vagrancy Act (5 Geo. 4, o. 83, 
s. 4), for running away and leaving her children 
chargeable t® the parish: Peters v. Cowie, 2 Q. B. D.. 
131. A man marrying a woman who has children 
at the time of such marriage, whether legitimate or 
illegitimate, is bound to support them until they 
reach the age of sixteen or until the mother dies: 
4&5 Will. 4, c. 76, s. 57, 
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Guardianship of children.—It hardly falls 
“within the scope of this work to treat of the 
guardianship of clrldren, we shall therefore 
content ourselves with stating the principles 
which apply, and refer readers, wishing for 
detailed information, to the valflable notes 
appended to the case of Lyre v. Countess of 
Shaftesbury, 1W. & T. L. C. in Equity. 
’ The father is the natural guardian of his 
children, and is entitled to their custody 
during their infancy, and even as against 
their mother he may place them with another 
person. 


Prior to the Infants’ Custody Act} 1873, any con- 
tracts made by the father giving up his rights to their 
custody were void. That act legalizes an agreement 
in a separation deed ‘made between the father and 
mother of an «fant, by which the father agrees to 
give the custody thereof to the mother, unless the 
court is of opinion that suc agreement is not for the 
benefit of the infant. At the death of the father, 
the mother is the natural guardian of their children, 
if he has appointed no testamentary guardian. The 
Act, 12 Car. 2, c. 24, gives the father the power of 
appointing a testamentary guardian to his infant 
children, but this does not extend to his illegitimate 
children. A mother has not the power of appointing 
a testamentary guardian, but the court ig appointing 
a guardian will have regard to her wishes. sA mere 
stranger has no legal right to appoint guardians for 
an infant during his father’s life, but the father may 
so act as to render such appointment effectual. The 
court has also jurisdiction to appoint a guardian and 
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to an Osa between the children and any kind of 
guardmn. Thus, the court may take gway the 
children even from their father on ,account of his 
miscondwct or insolvency, and ‘give them to a person 
to act as guardian. 

Torts.—s\s a consequence of the unity of 
the person of the husband and wife, neither 
can commit a tort against the other while 
living together, except in regard to property, 
and that exception was first introduced in 
1870, in respect of a wife’s separate estate: 
see the M. W. P. Act, 1882, s. 12, and notes 
thereon, post. 


As to a wife separated from her husband, or living 
apart from him under a protection order, see 20 & 21 
Viet. c. 85, s. 26, post (p. 67), and s. 21, post (p. 77). 


Crimes.— With regard to crimes committed 
by husband or wife against the other, a dis- 
tinction must be ‘drawn, between offences 
against the person and offences against pro- 
perty. As to the former the ordinary rules 
of law apply, but prior to 1870, neither could 
commit a crime against the other in respect 
of his or her property. The Act of 1870, 
s. 11,,gave a married woman, in her own 
name, in regard to certain separate property 
therein mentioned, the same criminal reme- 
dies against all persons (including her hus- 
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band, therefore), as if she were a femg sole, 
“and the Act of 1882 extends the remedies to 
all her separate property, and expressly in- 
cludes the husband, with a proviso, however, 
preventing suth proceedings being brought 
in reference to acts committed ‘while they 
are living together, unless on the eve of his 
deserting her: see Notes to Act, s. 12, post. 
‘This act also gives criminal remedies to the 
husband against the wife in respect of his 
property. The law prior to 1883 was as 
stated below :— 


‘A married woman cannot, therefore, commit theft 
upon things belonging to her husbarid. If any other 
person assists a married woman in dealing with things 
belonging to her husband in a manner which would 
amount to theft in the case of other persons, such 
dealing is not theft unless the person so assisting 
commits or intends to commit adultery with the 
woman, in which case he;' not she, commits theft. 
But this exception does not apply to the case of an 
adulterer or person intending to commit adultery 
who assists a married woman to carry away her own 
wearing apparel only from her husband. It is 
doubtful whether the mere presence and consent of 
a& married woman on an occasion when somé person 
deals with her husband’s goods in a way which would 
otherwise amount to theft, excuses such,person if he 
acts as a principal in the matter and not, as her 
assistant”: Stephen’s Digest of Criminal Law, p. 218. 


If a wife commit a crime in the presence 
of the husband, the law presumes that she 
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acted under his coercion, and excludes her 
from punishment: 1 Hale, 45, 516. « 


If she commit a crime in the absence of her hus- 
band, though it be by his order or procurement, the 
coverture will be no excuse: 2 Lech, C. C. 1102. 
The presumption that the wife is acting under the 
coercion of her husband may be rebutted ; and it is 
not allowed in cases of treason, murder, or offences 
of the like description: 1 Zale, 45, 47, 48 ; 1 Hawk. 
c.1,s.11. She may be joined in an indictment with 
her husband in certain cases, as, e.g., for keeping a 
brothel or gaming-house (2. v. Williams, 10 Mod. 63; 
1 Salk. 384; R. v. Dizon, 10 Mod. 335) ; also for 
committing an assault (2. v. Cruse, 8 Car. & P. 541). 
Husband and wife cannot be found guilty of a con- 
spiracy, for they are considered in law as one person, 
and are presumed to have but one will: 1 Hawk. 
e. 72, s. 8; nor can either as a rule give evidence 
against the other in criminal cases ; ; nor does the 
wife become an accessory after the fact by receiving 
and assisting her husband who has ae a crime. 


DISABILITIES OF COVERTURE. 

If an unmarried» woman is of age and of 
sound mind, she has the normal rights and 
liabilities of an ordinary citizen, so far as the 
sphere of private law is concerned, and it is 
not within the scope of this treatise to discuss 
her political disabilities. She may acquire, 
hold, and"dispose of any kind of property ; 
she is capable of entering mto contracts and 
incurring thereby valid obligations; she is 
liable for her torts, and for the perform- 
ance of duties imposed upon her by law 
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apart from duties arising ex contractu pr ex 
‘delicto, and may sue and be sued in every 
respect as if’she were a man. The affect of 
marriage by the common law was to take 
away nearly dll her rights and habilities; the 
law gave the husband an absolute power of 
disposing of her personal property, and he 
was so far master of her real property as to 
receive the profits of it during her hfe. He 
had the same power over property coming to 
her during the coverture, even although it 
might have been acquired by her own labour. 
Thus where the wife had actually received 
the price of her labour, the husband recovered 
the price again, because it had been paid 
after he had given.notice not to pay the wife. 
She could not make a will of realty except 
by means of a power, nor of personalty 
unless by a power or with her husband’s 
consent, nor could she alicnate her real pro- 
perty during the coverture except with his 
consent and by deed acknowledged. 

The husband was liable for the wife’s debts 
contracted before marriage, whether he had 
any portion with her or not, but only during 
the coverture, and if he died before the debt 
was recovered, the wife surviving was liable. 


A wife could not make a valid contract, nor 
E E 
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was she responsible for any wrongs founded 
upon or connected with a contract. ‘he hus- 
band was answerable for all actions for which 
his wife was answerable at the time of the 
marriage, and also for all her torts and tres- 
passes during coverture. The wife could not 
sue or be sued alone; but in those cases where 
the debt or cause of action would survive to 
the wife, as in recovering ante-nuptial debts, 
in actions relating to her lands, or injuries 
done to her person, both the husband and 
wife had to be parties. In consequence of 
her inability to sue, the times prescribed 
by the Statutes of Limitations did not run 
against her while the coverture lasted. We 
refer to the sections on Separate Estate and 
the Married Women’s Property Acts, post, 
for a detailed account of her present legal 
position and the changes which led to it. It 
may briefly be summarized in this statement 
that the proprietary disabilities of a married 
woman have been almost entirely removed. 
She may acquire and hold any real or per- 
sonal property as her separate property, and 
may dispose of it by will or otherwise, in the 
same manner as if she were a feme sole. She 
can contract and can suc and be sued as if 
unmarried ; hence she will no longer be able 
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to claim the privilege given by the Statutes 
‘of Limitations to persons under disability, 
among whom she was formerly included 
when unable to bring actions alone. 


SEPARATION DEEDS. 


While a bare agreement between husband 
and wife to live apart from each other has 
been held to be not binding, the court will 
decree specific performance of an agreement 
to execute a deed of separation, founded 
upon valuable consideration, where the stipu- 
lations are not contrary to law or public 
policy: Wilson v. Wilson, 1 H. of Li. Cases, 
538. . 


The whole fuestion as to the validity and policy of 
separation deeds is exhaustively discussed and con- 
sidered in the arguments aud judgment in Wilson v. 
Wilson, supra, and ™ the case of Hunt v. Hunt, 
4 DeG.F.& J.221. In the latter caso Lord West- 
bury says (p. 239): “The theory of a deed of 
separation is that it is a contract between husband 
and wife through the intervention of a third party, 
viz., the trustees, and the husband’s contract for the 
benefit of the wife is supported by the contract of the 
trustees on her behalf.” In the same jadgment he 
says: “Before the Reformation... marriage wes 
regarded by the church, and therefore regarded by 
the law, as a sacrament. . . Voluntary separations 
were forbidden by the law, and contracts made for 
giving effect to voluntary separations were, therefore, 


E2 
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invalid. But then came the Reformation, and the 
Statute of Henry VIII. . . . enacted that the rules oF 
the ecclesiastical law should prevail es far as they 
were not contrary to the gémmon law. By the 
common law voluntary separations were not for- 
bidden, and therefore after the Reformation volun- 
tary separations were not contrary to the policy of 
the law.” 


The agreement may be between the hus- 
band and a third party only : Auger v. Augier, 
Prec. Ch. 496. 


In Gibbs v. Harding (17 W. R. 1093) a husband 
and his wife’s father, on behalf of the wife, agreed 
that wife should live apart, and that husband should 
execute a separation deed with usual clauses. Specific 
performance de¢reed, although wife merely signed 
agreement and was not a party thereto. 


An agreement for separation between hus- 
band and wife alone without the intervention 
of a third person may be enforced. 


Before the M. W. P. Act of 1882, it was held that 
in certain exceptional cases where a married woman 
had an interest adverse to the husband she was not 
incapable of contracting with him. Thus she could 
agree with him to refer matters in dispute to arbi- 
tration: Bateman v. Countess of Ross, 1 Dow, H. of 
Li. 235; saa also Vansittart v. Vansittart, 4 K. & 
J, 62... In Guth v. Guth (8 Bro. C. OC. 614), the 
provisions of a separation deed made between husband 
and wife alone were enforced. In Durand v. Durand 
(2 Cox, 207) the court refused to interfere in an 
agreement between husband and wife, whereby the 
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, Wife was to give up part of her separate property on 
“condition of living separate from him. 

It is subm#ted that as a married woman is now 
capable of contracting, she may validly contract with 
her husband for separation without the necessity of 
any other persofi being made a party to the contract. 


Essentials.—It is essential to the validity 
of a separation deed—(1) that there is a 
justifiable cause for separation: sce Jones v. 
Waite, 5 Bing. N. C. 8% , (2) that there be 
a sufficient considey =—.3 (8) that the stipu- 
lation in the du — aust. not be contrary to 
public policy ; and (4) that it must be for 
immediate, not for future, separation. 


1. JusTIFIABLE cAUSES.—There must be a proper 
cause for the separation. While it is the policy of 
the law not t6 prevent husband and wife separating 
from each other when they cannot live amicably 
together, yet if they can°it, would be contrary to 
public policy to efiforce their separation. The 
following are examples of justifiable causes :—Dis- 
cords or quarrels: Seeling v. Crawley, 2 Vern. 386 ; 
Guth v. Guth, 3 Bro. C. C. 614; Sanky v. Golding, 
Cary, 124; Jee v. Thurlow, 2 B. & C. 547; Framp- 
ton v. Frampton, 4 Bea. 287. Wiife’s infirmities: 
Head v. Head, 3 Atk. 547. Wife’s expensiveness : 
Fletcher v. Fletcher, 2 Cox, 99. Impotency: Wilson 
v. Wilson, 1 H. L. C. 588. Cruelty: Awgier .v. 
Augier, Prec. Ch. 496; Nunn v. Wilsmore, 8 T. RB. 
521. The cause need not necessarily appear in the 
separation deed: Jones v. Waite, 5 Bing. N. CO. 341; 
Guth v. Guth, 3 Bro. C. C. 614. 
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2. {SUFFICIENT CONSIDERATION. — The following 
are examples of consideration which have been held 
sufficient :—A. covenant by trustees*to mdemnify 
husband against the debts of his wife: Jee v. Thur- 
low, 2 B. & C. 547; Wellesley v. Wellesley, 10 Sim. 
256. Forbearance of suit for a divorce: Augier v. 
Augier, Prec. Ch. 496; Turner v. Boteler, Finch’s 
Ch. Ca. 73; Hobbs v. Hull, 1 Cox’s Rep. 445; 
Nunn v. Wilsmore, 8 T. BR. 521; Jodrell v. Jodrell, 
9 Beav. 45. Compromise of a misdemeanour, viz. 
an assault by husband on the wife: Hilworthy v. 
Bird, 2 8. & 8S. 872. Forbearance of a suit for 
nullity of marriage on account of impotency: 
Wilson v. Wilson, 1 H. Li. C. 588. A covenant 
by trustees to pay husband’s existing debts, or to 
pay him an annuity: Jbid. The execution of a 
deed of separation (already drawn up and agreed 
to) by the husband is a sufficient consideration for 
an agreement by a third person to pay a sum of 
money to the husband fowards the discharge of 
certain debts and expenses for which the husband 
was alone lable: Jones v. Waite, 9 Cl. & F. 101. 
Semble, a covenant by trustees that wife shall support 
the children of the marriage, and shall not sue the 
husband for alimony or,otherwise : Nixon v. Hamilton, 
1 Ir. Eq. 46. A release by hfsband of his marital 
rights in respect of his wife’s future-acquired pro- 
perty is a sufficient consideration for grant of annuity 
to husband by wife out of her separate property : 
Logan v. Birkett, 1 M. & K. 220. <A covenant by a 
married woman to indemnify her husband against 
her debts, where all her separate property is settled 
without power of alienation, is not a sufficient con- 
sideration: Walrond v. Walrond, Johns. 18. 


A. separation deed founded upon valuable con- 
sideration is valid as against creditors in the absence 
of fraud (Worrall v. Jacob, 3 Mer. 269), where the 
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consideration was a covenant to indemnify the hus- 
‘band against the wife’s debts: see also Stephens v. 
Olive, 2 Bro. €. C. 90; Compton v. Collinson, ibid. 
377. ". ‘ 


Although artitles of agreement for separation re- 
quire a valuable consideration for their validity, a deed 
of separation between husband and wife not founded 
on valuable consideration is not on that account 
void. In Frampton v. Frampton (4 Beav. 287), by a 
separation deed made between the husband, his wite, 
and trustees, he assigned the dividends of some funds 
standing in the names of trustees to other trustees 
for the benefit of wife, and covenanted that she 
might live apart from him, &c. ; and the wife agroed 
to accept the provision in heu of alimony, dower, Xc., 
and to exonerate her husband from all her debts, and 
to forfeit her rights under the deed if she violated the 
agreement. The deed contained no covenant on the 
part of the trustees and no other consideration. 
Held, that the trusts, created by it in favour of the 
wife were valid. Lord Langdale regarded the deed 
as a voluntar} deed, not invalidated by the agree- 
ment for separation, creating a valid trust in favour 
of the wife as against her“hysband, but would not 
discuss its validity as Against the husband’s creditors: 
see also Pitser v. Mitscr, 2 Atk. 511; Cooke v. Wiggins, 
10 Ves. 191. In these cases the question whether it 
was a valid agreement to live apart was not raised, 
but in an earlier case (Guth v. Guth, 3 Bro. C. C. 
614) the decision seems to go to that length. These 
deeds, being voluntary, would be void as against 
creditors: £itzer v. Fitser, supra; Cloughev. Lambert, 
10 Sim. 174. In all these cases it is stated or assumed. 
that the wife was incapable of binding herself by 
contract. It is submitted that deeds containing 
similar provisions will in future be no longer volun- 
tary, as the contract of the wife to release her mghts 
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will ke a binding contract, and therefore a valuable 
consideration for the release by the nuavene of his 
marital rights. 


3, ILLEGAL PROVISIONS. —'Che provisions and stipu- 
lations must not be contrary to public policy. A dis- 
tinction must be drawn here between an agreement 
for separatida and a deed of separation. If the agree- 
ment contains stipulations or provisions, some of which 
are, and some are not, contrary to public policy, the 
court will not separate one class from the other, but 
will refuse to decree specific performance of part, even 
although the agreement is founded on sufficient con- 
sideration: Vansittart v. Vansittart, 2 De G. & J. 
249. But if a deed has been actually executed, the 
court will distinguish between the legal and illegal 
provisions, and will hold the former to be binding: 
Rodney v. Chambers, 2 East, 283 ; Nicholls v. Danvers, 
2 Vern. 671, where there were provisions contem- 
plating future separation; Wilson v. Mushett, 3 B. & 
Ad. 743, where there was a provision that a recon- 
ciliation should not alter the ‘trusts created by the 
deed; Byrne v. Carew, 13 Ir. Eq. Rep. 1, where it 
was held that a provision for the wife’s future use, 
notwithstanding future reconciliation or separation, 
is good; see also Hamilton v. Hector, L. R., 13 Eq. 
511. It was formerly held that a covenant taking 
away the custody of the children from the father 
and giving it to the mother was contrary to public 
policy (see Vansittart v. Vansittart, 2 De G. & J. 
249), but the act of 36 Vict. ec. 12, provides that 
such a covenant is not invalid. It is not lawful for 
a husband to separate from his wife in consideration 
of a sum of money: Jones v. Waite, 5 Bing. N. C. 
at. 


4. THE SEPARATION MUST BE IMMEDIATE NOT 
FUTURE.—Any agreement or covenant, made either 
before or after marriage, which contemplates a future 
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voluntary separation of husband and wife, is woid as 
*contrary to the policy of the law. 

For example, see H. v. W. 3 K. & J. 382, and 
Cocksedge v. Cocksedga, 14 Sim. 244, antb-nuptial 
agreement; Westmeath v. Westmeath, Jacob, 126, and 
Westmeath v. Sulisbury, 5 Bligh, N. 8. 339, post- 
nuptial agreement; Durant v. Titley, 7,Price, 577, a 
deed providing for future separation at will of wife ; 
Cartwright v. Cartwright, 3 De G. M. & G. 982, 
where, by an ante-nuptial settlement, the father of 
the husband conveyed lands to the use of trustees 
during the life of the wife, in trust for her separate 
use, with a proviso as to the payment of rents in case 
of voluntary separation of husband and wife, and 
proviso held void; Iindley v. Westmeath, 6 B. & C. 
200, where a deed was made between husband, wife, 
and a trustee, providing a separate maintenance for 
the wife, and purporting to be made in contemplation 
of an immediate separation, but no separation then 
took place, and no immediate separation was in- 
tended. Such a deed, cannot be supported as a volun- 
tary settlement: Bindley v. Mulloney, L. R., 7 Eq. 
43. A sepdration deed being put an end to by 
reconciliation, a clause to revive the provision on a 
second separation is void: Byyne v. Carew, 13 Ir. iq. 
Rep. 1; see also, Practer v. Robinson, 14 W. h. 381. 
But in Rodney v. Chambers (2 Wast, 283), it was held 
that a covenant by a husband to pay an annuity to 
trustees for his wife in case of their future separation, 
with the approval of such trustees, 1s valid, on the ground 
of their approval being required. Pollock, in his 
Principles of Contract (8rd ed. p. 286), says the 
reason of the distinction between deeds providing 
for immediate separation, and those providing for 
future separation, is, that ‘“‘an agreement for an 
immediate separation is made to meet a state of 
things which, however undesirable in itself, has in 
fact become inevitable. Still, that state of things is 
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abnormal, and not to be contemplated beforehand. 
It is forbidden to provide for the possible dissolution’ 
of the marriage contract, which the«policy of the 
law is t’ preserve intact and ‘inviolate; or, in other 
words, to allow validity to provisions for a future 
separation would be to allow the patties in effect to 
make the cortract of marriage determinable on con- 
ditions fixed beforehand by themselves.” 


Effect of a separation deed.—The effect of 
a deed of separation is not to make a woman 
a feme sole. 


Thus, formerly, she could not execute a deed or 
make a contract, or sue or be sued, and at the present 
time there is a presumption she is not guilty of cer- 
tain crimes committed in her husband’s presence: see 
St. John v. St. John, 11 Ves. 580. Unless the wife 
has an adequate allowance the husband may still be 
liable upon her contracts for necessaries: LZodhinson 
v. Eetcher, 4 Camp. 70; Mlizen v. Pick, 3 M. & W. 
481; Reeve v. Conyngham, 2C. & Kk. 444. He will 
also continue to be liable for her torts. Formerly 
a separation deed coujd*not be pleaded as a bar 
to suits for restitution of conjugal rights: Jfor- 
timer v. Dlortimer, 2 Hagg. Con. Rep. 318. But 
where the deed contained an agreement not to sue, 
therefore equity restrained the party from suing: 
Wilson v. Wilson, 1 H. L. Ca. 588; 5 H. L. Ca. 40; 
Hunt v. Hunt, 4 De G. F. & J. 221; Wilkams v. 
Baily, L. R., 2 Hq. 7381; Kitchin v. Kitehin, 19 
LL. T. 674. +A covenant not to sue for restitution of 
conjugal rights cannot be implied: Jee v. Thurlow, 
2 B. & C. 547. Since the Judicature Acts the sepa- 
ration deed can be pleaded in the Probate, Divorce, 
and Admiralty Division, and will be a bar to the 
suit: Darshall v. Marshall, 27 W. R. 399. A wife 
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will be restrained from molesting her husband: 
‘Flower ve Flower, 20 W. BR. 231; and a husband 
from molesting his wife: Sanders v. Rodway, 16 
Beav. 207, contrary to covenants contained in the 
deed. A covenant by husband to deliver up to wife 
all her diaries htld to preclude his taking copies of 
them: JZamilton v. Hector, L. R., 18 Hg. 511, 

It has been held, in Williams v. Bail y (L. R., 2 
Eq. 731), that while the trustees of a separation deed 
are, immediately upon its execution, lable for any 
breach of the contract by the wife or themselves, she 
will not be liable until she has compromised herself 
by some acceptance of the deed. It is submitted that 
such a doctrine will not obtain as to deeds executed 
after the 31st December, 1882. 

A separation deed recited adultery of wife and 
contained a covenant by husband to pay her an 
annuity for life so long as she continued chaste; he 
subsequently obtained a divorce on account of her 
former adultery. eld that the divorce was no 
answer to her action on the covenant: Goslin v. Clark, 
9 Jur., N. 8. 520; Charlesworth v. IDolt, Li. R., 9 Vix. 
38 ; Jee v. Thur low, 2B. & C. 547. The wife’s 
adultery after separation is no answer: Baynon v. 
Batley, 8 Bing. 2506; neither is a divorce: Grant v. 
Budd, 30 L. T. 319. ‘It is no answer to an action by 
a trustee of a separation deed against the husband 
for the non-payment of the covenanted allowance, 
that it was by the trustee’s contrivance and conceal- 
ment of facts that the husband had consented to the 
separation, and that he was ready to cohabit with 
his wife again: Mendall v. Webster, 1 Hurl. & Colt. 
440. A deed of separation will prevent the husband 
obtaining the person of his wife by means of a wrt 
of habeas corpus: R. v. Mead, 1 Burr. 542; R. v. 
Winton, 5 T. R. 89. Where a wife in a deed of 
separation covenanted not to take any proceedings 
against him in respect of that cruelty, his subsequent 
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adultery does not revive the wife’s right to complain 
of the cruelty: see Jose v. Rose, 7 P. D. 225; 
Gandy v. Gandy, 7 P. D. 168. The vase of Besant — 
v. Wooa (12 Ch. D. 605) decides that a married 
woman can contract to live apart from her husband, 
and that he is entitled to specific’ performance of 
the contracts that he is not debarred by trifling 
breaches of his covenants from enforcing a deed of 
separation, and from obtaining an order restrain- 
ing his wife from commencing an action for resti- 
tution of conjugal rights; and that where he has 
covenanted to allow an infant child to reside with 
the wife, and has subsequently concurred as next 
friend of the infant in a petition under the Infants’ 
Custody Act (86 Vict. c. 12), for the removal of the 
infant from the wife’s custody, which had been 
ordered by the court, he did not thereby break his 
covenant. Although since the Judicature Acts, one 
Division of the High Court cannot restrain proceed- 
ings in another Division, it can restrain a person 
from instituting proceedings. . 


Fraud.—A separation deed procured by 
the concealment of scme material fact by one 
of the parties is void. 

Exampie.— Where wife induced her husband to 
execute the deed so that she might renew an illicit 
intercourse: Evans v. Carrington, 2 De G. F. & J. 
481; or where she has falsely represented that she 


has not committed adultery: Brown v. Brown, L. R., 


: Subsequent cohabitation.—If the husband 
and wife cohabit again after the execution of 
the separation articles or deed, there is a 
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complete end of them: Fletcher v. Fletcher, 2 
Cox, 99; St. John v. St. John, 11 Ves. 526; 
Bateman v. Olivia Countess of Ross, 1 Low, H. 
of L. 235; Westmeath v. Salisbury, 5 Bligh, 
N.S. 339. ; 

A mere reconciliation without cohabitation is in- 
sufficient: Slatter v. Slatter, 1 Y. & C. Ex. 28; 
Frampton v. Frampton, 4 Beav. 287; see also Bate- 
man v. Ross, 1 Dow, H. L. 235. If the deed contains 
provisions beyond the purview of a mere separation 
deed, it can be supported as a voluntary settlement, 
although the parties, after the separation, returned to 
cohabitation: Ruffles v. Alston, L. R., 19 Eq. 589. 
And where, in a separation deed, the husband cove- 
nanted with a trustee to pay his wife an annuity for 
life, and then offered by parol to continue the annuity 
if she would live with him again, and she did so, it 
was held that she was entitled to recover arrears of 


annuity after his death against his estate: Websfer v. 
Webster, 3 Jur. (N. 8.) 655. 


LEGAL SEPARATION. 


“The law has said that married persons 
shall not be degally separated from the mere 
disinclination of one or both to cohabit to- 
gether. The disinclination must be founded 
upon reasons which the law approves. To 
vindicate the policy of the law is no necessary 
part of the office of a judge; but if it were, 
it would not be difficult to show that the law 
in this respect has acted with its usual wisdom 
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and humanity—with that true wisdom, and 
that real humanity, that regards the’ general 
interests of mankind. For though, in par- 
ticular cases, the repugnance of the law to 
dissolve the obligations of matrimonial co- 
habitation "may operate with great severity 
upon individuals, yet 1t must be carefully 
remembered that the general happiness of 
the married life is secured by its indissolu- 
bility. When people understand that they 
must live together, except for a very few 
reasons known to the law, they learn to soften 
by mutual accommodation that’ yoke which 
they know tkey cannot shake off; they be- 
come good husbands and good wives from 
the necessity of remaining husbands and 
wives, for necessity is a powerful master in 
teaching the duties which it imposes. If it 
were once understeod, that upon mutual dis- 
gust married persons mish be legally sepa- 
rated, many couples who now pass through 
the ool with mutual comfort, with attention 
to their common offspring and to the moral 
order of civil socicty, might have been at 
this moment living in a state of mutual un- 
Kindness, in a state of estrangement from 
their common offspring, and in a state of the 
most licentious and unreserved immorality. 
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In this case, as in many others, the happiness 
‘of somé individuals must be sacrificed to the 
greater and more general good”: pcr Lord 
Stowell in Lvans v. Evans, 1 Hag. Con. Rep. 36. 


Judicial separation.—A divorce & mensé et 
thoro 18 abolished by the Divorce Act, 1857 
(20 & 21 Vict. c. 85), and for it is substituted 
a ‘‘judicial separation.” This may be ob- 
tained by either party, on the ground of 
adultery, of cruclty, of desertion without 
cause for two years and upwards, or of an 
attempt to commit an unnatural crime: 20 & 
21 Viet. ¢. 55, ss. 7, 16. 


By the 41 Vict. c. 19, 8. 4,if a husband shall be 
convicted of an aggravated assault upon his wife, the 
court or magistrate, if satisfied that the future safety 
of the wife isin peril, may order that the wife shall 
no longer cohabit with her husband, and such order 
shall have the force and effett of a decree of judicial 
separation on the ground of cruelty. Such order 
may also provide for a weekly sum to be paid to the 
wife by the husband, and that the custody of any 
children of the marriage under the age of ten years 
shall be given to the wife. 


DesEertTion.—See Lawrence v. Lawrence (31 L. J., 
P. M. & A. 144), where the husband ‘was absent 
for over two years, and although during that term 
he had written to his wife, his conduct showed he 
never had any intention of returning to her. ‘No one 
can ‘desert’ who does not actively and wilfully bring 
to an end an existing state of cohabitation. Cohabita- 
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tion may be put an end to by other acts besides that 
of actually quitting the common home. AsJvantagd 
may be taken of temporary absence or separation 
to hold “aloof from a renewal of intercourse. This 
done wilfully, against the wish of the other party, 
and in execution of a design to céase cohabitation, 
would constitute ‘desertion.’ But if the state of 
cohabitation has already ceased to exist, whether by 
the adverse act of husband or wife, or even by the 
mutual consent of both, ‘desertion,’ in my judg- 
ment, becomes from that moment impossible to either, 
at least, until their common life and home have been 
resumed. In the meantime either party may have 
the right to call upon the other to resume their con- 
jugal relations, and, if refused, to enforce their re- 
sumption; but such refusal cannot constitute the 
offence intended by the statute under the name of 
‘desertion without cause:’”? per Lord Penzance in 
Fitsgerald v. Fitsgerald, Ll. R., 1 P. & D. 698; see 
also Townsend v. Townsend, L. R., 3 P. & D. 129. 


Cruetty.—In Evans v. Evans (1 Hag. Con. R. 
37), Lord Stowell asks “ What is truelty?” and 
although he declines to lay down a direct definition, 
he says, ‘‘ What merely’ wounds the mental feelings 
is in few cases to be admitted, where they are not 
accompanied with bodily injury, either actual or 
menaced. Mere austerity of temper, petulance of 
manners, rudeness of language, a want of civil atten- 
tion and accommodation, even occasional sallies of 
passion, if they do not threaten bodily harm, do not 
amount to legal cruelty. . . . Still less is it cruelty 
where it wounds, not the natural feelings, but the 
apquired feelings arising from particular rank and 
situation . . . and though the court will not abso- 
lutely exclude considerations of this sort, where they 
are stated merely as matter of aggravation, yet they 
cannot constitute cruelty where it would not other- 
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wise have existed ; of course, the denial of litth in- 
fulgenceg and particular accommodations, which the 
delicacy of the world is apt to number amongst its 
necessaries, is not cruelty. . . . I have heard no one 
case cited, in which the court has granted a divorce 
without proof gtven of a reasonable apprehension of 
bodily hurt. I say an apprehension, becawse assuredly 
the court is not to wait till the hurt is actually done, 
but the apprehension must be reasonable:” see also 
Curtis v. Curtis, 1 Swa. & Tr. 192; Marsh v. Marsh, 
1 Swa. & Tr. 312; D’ Aguilar v. D’ Aguilar, 1 Hage. 
Eccl. R. 779; Westmeath v. Westmeath, 2 Hage. 
Supp. 61; and Popkin v. Pophin, 1 Hagg. Eco. R. 
765, note (0). In Furlonger v. Furlonger (5 Notes on 
Cases, 422), an action was brought by a husband 
against his wife on account of her cruelty; the suit 
failed for want of evidence, but Dr. Lushington said: 
‘“‘T apprehend that, generally speaking, that would 
be cruelty if practised by a wife towards her hus- 
band, which would be held to be cruelty if done by 
him towards her. I say, generally speaking; for I 
think there must be some distinction, necessarily, 
founded on the great difference between the sexes 
and the power of the husband, in ordinary circum- 
stances, to protect himself “frem his wife’s violence, 
still, the same great rfle, of damage to life or limb, 
must prevail.” See also Kelly v. Kelly (2 P. & D. 
31, 59). Cruelty condoned is revived by subsequent 
adultery: Green v. Green, L. R., 3 P. & D. 121. 


Effects of a judicial separation. — Hus- 
band and wife judicially separated still re- 
main man and wife, but can enjoy none gf 
the advantages of the union. They can re- 
main apart so long as they both wish, but 


either can be proceeded against in the Divorce 
E. F 
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Court for sufficient cause arising during the 
separation. The wife is a feme sole with re- 
spect to her property, and the husband, pro- 
viding he pays alimony (when decreed), is 
no longer liable for her contracts and torts. 


“The decree of judicial separation is not to be 
treated as a licence to commit adultery for the 
future: per Hannen, J., in Green v. Green (L. R., 
38 P. & D. 124). 


Atimony is the allowance made to the wife out of 
the husband’s estate. During a matrimonial suit 
the husband is obliged to allow his wife alimony, 
which is usually about one-fifth of the jomt income 
of the husband and wife. It is payable from the 
date of tho service, not of the return of the citation, 
and ceases at the date of the decree nisi: Wells v. 
Wells and ITudson, 38 L. J.. P. & M. 151. Per- 
manent alimony is allotted after final decree, and 
the amount is settled’ by the Court for Divorce and 
Matrimonial Causes. The Court is not at liberty to 
allot more than one moiety of the joint income to 
the wife, although she.may have brought more than 
one moiety of the property inté settlement: Haigh v. 
Haigh, Ll. R., 1 P. & D. 709. Where the amount 
has once been fixed, it requires a very strong case to 
alter it; the mere fact that the husband has become 
richer since the separation is not a sufficient reason : 
Gandy v. Gandy, 30 W. R. 673. 

The following sections of the Divorce Acts, 1857 
and 1858, telate to the property of the wife :— 

e‘‘In every case of a judicial separation the wife 
shall, from the date of the sentence and whilst the 
separation shall continue, be considered as a feme sole 
with respect to property of every description which 
she may acquire, or which may come to or devolve 
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upon her; and such property may be disposed tf by 
‘her in al? respects as a feme soe, and on her decease 
the same shall? in case, she shall die intestate, go as 
the same would have gone if her husband had been 
then dead: provided that if any such wife should 
again cohabit with her husband, all such property as 
she may be entitled to when such cohal&tation shall 
take place shall be held to her separate use, subject, 
however, to any agreement in writing made between 
herself and her husband whilst separate”: sect. 25, 
Act of 1857. ‘‘In every case of a judicial separation 
the wife shall, whilst so separated, be considered as a 
Jeme sole for the purposes of contract, and wrongs 
and injuries, and suing and being’ sued in any civil 
proceeding ; and her husband shall not be liable in 
respect of any engagement or contract she may have 
entered into, or for any wrongful act or omission by 
her, or for any costs she may incur as plaintiff or 
defendant: provided that where, upon any such 
judicial separation, alimony has been decreed or 
ordered to be paid to the wife, and the same shall 
not be duly paid by the husband, he shall be liable 
for necessaries supplied for her use: provided also, 
that nothing shall prevent the wife from joining, at 
any time during such separataon, in the exercise of 
any joint power giverf to herself and her husband”: 
sect. 26, Act of 1857. “The provisions contained in 
this Act, and in the said Act of the 20 & 21 Vict. 
ce. 85, respecting the property of a wife who has 
obtained a decree for judicial separation or an order 
for protection, shall be deemed to extend to property 
to which such wife has become or shall become en- 
titled as executrix, administratrix or trustee since 
the sentence of separation or the commencemerst 
of the desertion (as the case may be); and the death 
of the testator or intestate shall be deemed to be 
the time when such wife became entitled as execu- 


F2 
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trix or administratrix’’: sect. 7, Act of 1858. “In 
every case in which a wife shall, under this Act 
or under the said Act of 20& 21 Vict. c. 85, 
have obtained an order to protect her earnings or 
property, or a decree for judicial separation, such 
order or decree shall, until reversed or discharged, so 
far as necessary for the protection of any person or 
corporation who shall deal with the wife, be deemed 
valid and effectual; and no discharge, variation or 
reversal of such order or decree shall prejudice or 
affect any rights or remedies which any person would 
have had in case the same had not been so reversed, 
varied or discharged in respect of any debts, contracts 
or acts of the sth ered: entered into, or done be- 
tween the times of the making such order or decree 
and of the discharge, variation or reversal thereof; and 
property of or to which the wife is possessed or en- 
titled for an estate in remainder or reversion at the 
date of the desertion or decree (as the case may be) 
shall be deemed to be included in the protection 
given by the order or decree”’: , sect. 8, Act of 1858. 


Divorce.—A man may get a divorce from 
lus wife upon proving that she has since the 
marriage been guilty of adultery. A woman 
is entitled to a divorce if, since the marriage, 
the husband has been guilty of incestuous 
adultery; or of bigamy with adultery; or of 
rape; or of an unnatural crime; or of adultery 
coupled with cruelty; or of adultery coupled 
with desertion, without reasonable excuse, for 
two years or upwards. 

But if the petitioner has been accessory to, 
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gr connived at, or condoned the adultery of 
the other payty, or if the petition has been 
presented in collusién with either respdndent, 
the Court will,dismiss the petition. 

If the petitioner has been guilty of adultery 
during the marriage, or of unreasonable delay 
in presenting the petition, or of cruelty to or 
separation from the other party, the Court 
may refuse to grant the petition: 20 & 21 
Viet. c. 85, ss. 27, 30, 31. 


INcEsTUOUS ADULTERY is adultery with a woman 
within the prohibited degrees of consanguinity or 
affinity. 

BiGAMY WITH ADULTERY.—“I think ‘bigamy with 
adultery’ means adultery with the person with whom 
the bigamy is committed:” per Pollock, C. B., in 
Horne v. Horne, 27 L. J., P. & M. 50. 


ADULTERY COUPLED WITH CRUELTY.—A woman 
who has obtained a degree for judicial separation by 
reason of her husband’s adultery, may afterwards 
institute a suit to dissolve the marriage on the 
ground of her husband’s adultery committed sub- 
sequently to the decree for judicial separation, 
coupled with his cruelty to her during the co-habita- 
tion: Green v. Green, L. R., 8 P. & D. 121. For 
what amounts to cruelty, see p. 64. ° 


Dzszerrion.—See ante, p. 63. 


_ Cownivance.—Sir John Nicholl, in Rogers v. 
Rogers (3 Hagg. Ecc. 57), said, “Without doubt, con- 
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niva.ice on the part of the husband will, in point of 
law, bar him from obtaining relief on account of the 
adultery which he has allowed to také place. Volents 
non fit injuria is the principlé on which the rule has 
been founded.”” Commenting on this in Philips v. 
Phillips (1 Robert. 158), Dr. Lushington remarked : 
“T apprehend that the meaning of this maxim is, 
that there must be consent. Phe party must be 
acquiescing in (it matters not whether actively or 
passively) and cognisant of the adulterous inter- 
course of his wife. That consent must be proved, 
either by direct evidence or by necessary consequence 
from his conduct.” In the same case of Rogers v. 
Rogers, Sir John Nicholl, referring to several cases, 
said: ‘“‘In these cases it was held not to be necessary 
that any active steps should be taken on the part 
of the husband to corrupt the wife—to induce and 
encourage her to commit the criminal act. Passive 
acquiescence would be sufficient to bar the husband, 
provided it appeared to be done with the intention 
and in the expectation that she would be guilty of 
the crime; but, on the other hand, it has always 
been held that there must be consent. The injury 
must be volenti....it must be something more than 
mere negligence—then mere inattention—than over- 
confidence—than dulness of apprehension—than 
mere indifference; it must be intentional concurrence, 
in order to amount to a bar:” see also Allen v. 
Allen, 30 Li J., P. M. & A. 2, and Gipps v. Gipps, 
33 L. J., P. M. & A. 161. 


Conponation.—Condonation is a blotting out of 
the offence imputed, so as to restore the offendin 
party to the same position which he or she held 

efore the offence was committed. Forgiveness of 
the offence, unless it is followed by conjugal cohabi- 
tation, will not amount to condonation: Keats v. 
Keats, 28 L. J., P. & M. 57. All condonation is 


LEGAL SEPARATION. 71 


conditional, Condonation will not be pressed against 
"a wife Where a probable motive for continuing co- 
habitation after certain acts of violence was the fear 
of being deprived of’sher children, and of leaving 
them in the sole control of a harsh and excitable 
father: Curtis ‘v. Curtis, 1 Swa. & Tr. 192. See 
also Lovering v. Lovering (38 Hag. Teccl. R. 85), 
where Lord. Stowell distinguishes between connivance 
and condonation, and where the husband having 
connived at the adultery of his wife with one man 
was not allowed to complain of her adultery with 
another taking placo at about the same time; and 
Dunn v. Dunn (2 Phill. 411), where Sir John Nicholl 
said, ‘‘ Adultery forgiven is no ground for separation; 
condonation bars sentence; but not necessarily where 
there is subsequent adultery, though it will induce 
the court to look with particular jealousy into the 
case; for if the adultery is forgiven with such 
extreme facility as to show no sense of injury, and no 
care is taken to prevent it from happening again, then 
the husband has no ground of complaint, for he has 
encouraged the adultery by his conduct.” In this 
case the husband had received back his wife on her 
first elopement, but five weeks after she eloped again 
with the same man, and Sir John Nicholl left the 
husband to the superior court for his remedy. On 
appeal a decree of divorce was pronounced (3 Phill. 6). 


Cottusion.—Though the court may be satisfied 
that the adultery is proved, and that the petitioner 
was neither accessory to nor conniving at it, it will 
under section 30 of the Divorce Act, 1857, dismiss the 
petition if it appears that the parties, or¢heir agents, 
with their knowledge, were acting in concert with 
each other as to the conduct of and prosecution of 
the suit: ‘Lloyd v. Lloyd, 1 Sw. & Tr. 567: see also 
Bacon v. Bacon and Ashby, 25 W. R. 560, and 
Barnes. v..Barnes, 1. R., 1 P. & D. 508. 
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Dzzuay.—lIf the interval be very long between the 
date of the criminal act and the knowledge vf it by’ 
the party applying for a divorce, and the exhibition 
of it to the Court, it will be’ indisposed to relieve a 
party who appears to have slumbered in sufficient 
comfort over it: per Lord Stowell‘in Mortimer v. 
Mortimer, 2 Wag. Con. Rep. 313. “Though delay of 
itself goes for little, the conclusions to which it may 
give rise may g° the length of barring the remedy: ” 

er Cresswell, J. O., in Boulting v. Boulting, 33 L. J., 
.M. & A. 36. 


Provocation.—As to where the husband pleaded 
provocation on the part of the wife, see Wallscourt v. 
Wallscourt, 5 Notes on Cases, 121; see also the case 
of Best v. Best, 1 Add. 411. 


DiscRETION OF THE CouRT.—“ The discretion to be 
exercised under the 31st section of the statute should 
be a regulated discretion, and not a free option sub- 
ordinated to no rules.” ‘There are cases in which 
the adultery of the petitioner has been committed 
under such circumstances that it ought hot, in justice, 
to stand in the way of a divorce. . . . But in cases 
where the adultery cgmplained of has no special 
circumstances attending it, and no special features 
placing it in some catagory capable of distinct state- 
ment and recognition, there would, I think, be great 
mischief in this Court assuming to itself a right to 
grant or withhold a divorce upon the mere footing of 
the petitioner’s adultery being, under the whole cir- 
cumstances of each case, more or less pardonable or 
capable of excuse’’: per Lord Penzance, in Morgan 

~ tL. BR. 1 P. & D. 644. 


Lunacy.—The lunacy of a husband or wife is not 
a, bar to a suit by the committee for the dissolution of 
the lunatic’s marriage. Such a suit may be instituted 
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by the committee of the estate of the lunatic: “Baker 
v. Baker, 5 P. D. 142. Nor can the husband or wife 
be prevented from prosecuting a suit for a dworce by 
reason of the lunacy of the offending party: Mordaunt 
v Moncreiffe, 2 R. & M. 109; 2 HL. Se. 374. 


Effects of a divorce.—By a divorce the 
yinculum is entirely broken, and the man and 
the wife each stand in the same position as if 
the other were dead. 


After a marriage has been dissolved, the parties are 
at liberty to marry again, but not until the time 
limited for an appeal has elapsed, or until that appeal 
has been dismissed : see Wilkinson v. Gibson, L. R., 4 
Eq. 162, and 20 & 21 Vict. c. 85, s. 57. The time 
limited for an appeal, which is ta the House of 
Lords, is three months from the decree, if parliament 
be then sitting; or, if parliament be not sitting at the 
end of the three months, fourteen days after its 
meeting. If,one of the parties marry again within 
the time limited for appeal, the marriage will be 
declared null and void: Chichester v. Mure, 32 L. J., 
P.M. & A. 146. After a Nisei a man is no longer 
liable for a tort committed by his wife during the 
coverture (Capel v. Powell, 34 L.J., C. P. 168); such 
non-lability dating from the date of the decree nisi : 
Prole v. Soady, L. R., 3 Ch. 220. The decree nisi 
is usually made absolute six months after the pro- 
nouncing thereof: 29 Vict. c. 32, s. 3. Unless the 
decree is made absolute, the wife cannot bring an 
action in her own name: Norman v. Villars, 2 Ex. D. 
359. ° 

An action by a divorced wife against her former 
husband for an assault committed upon her during 
the coverture, will not lie: Phillips v. Barnet, L. R., 
1 Q. B. D. 486. 
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Evidence.—The parties to any proceedings 
instituted in consequence of adultery, and 
the husbands and wives‘of such parties, are 
competent to give evidence in,such proceed- 
ings: provided that no witness in any pro- 
ceedings, whether a party to the suit or not, 
shall be liable to be asked or bound to answer 
any question tending to show that he or she 
has been guilty of adultery, unless such 
witness shall already have given evidence in 
the same proceeding in disproof of his or her 
alleged adultery; 32 ¢ 33 Vict. c. 68, s. 3. 

See also Babbage v. Babbage, L. R., 2 P. & D. 


222; and Hebblethwaite v. Hebblethwaite, L. R., 2 
P. & D. 29. 


Validity. —The validity of a divorce 
should be determined by the law of the 
matrimonial domicile acquired in good faith, 
that is, not acquired for the purpose of pro- 
curing a divorce. The matrimonial domicile 
is that of the husband. 


There is no case which has yet decided that an 
Englishmén, who has married an English woman in 
Kingland, and subsequently acquired in good faith a 
foreign domicile, may be divorced for a cause re- 
cognized as valid by the law of his new domicile, but 
not recognized as valid by our law. We submit, 
however, that the above is the only satisfactory 
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principle, and that the most recent decision his gone 
very far to adopt it in its entirety. Where an English- 
woman marries a person not domiciled in Angland, 
she thereby acquires Ns domicile, and a divorce valid 
by the law of ae domicile will be regarded as valid 
in England, although based upon a ground for which 
by English law no divorce would have ‘been granted: 
Harvey v. Farnie, 5 P. D. 1538; 6 P. D. 35. This 
was a petition for declaration of nullity of mar- 
riage: A domiciled Scotchman married an English- 
woman in England, and the wife obtained a decree 
from a Scotch court for a dissolution of the marriage 
by reason only of her husband’s adultery. He then 
married the petitioner in England, his former wife 
being still alive. Her petition was based on the 
ground that the first marriage having taken place 
in England, the English courts would not recognize 
the validity of the divorce for a cguse which is in- 
sufficient by our law. Her petition was dismissed, 
the judges in all the courts being of the same opinion. 
M‘ Carthy v. De Caix, (2 Cl. & EF. 568) is overruled by 
this case, which follows Warrender v. Warrender (2 
Cl. & F. 488); see also Briggs v. Briggs, 5 P. D. 163 ; 
Shaw vy. Att.-Gen., 2 P. & D. 156; Shaw v. Gould, 
L. RB. 1 Eq. 247; 3 H. L. 55. Sembke, that a 
woman deserted by her husband might acquire a 
domicile distinct from that of her husband: Le Sueur 
v. Le Sueur, 1 P. D. 189. 


Children.—In any suit or other proceeding 
for obtaining a judicial separation or a decree 
of nullity of marriage, and on any petition 
for dissolving a marriage, the Court may, 
from time to time, before making its final 
decree, make such interim orders, and may 
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such provision in the final decree as it 
may deem just and proper with respect to the 
custody, maintenance, ani education of the 
children the marriage of whase parents 1s 
the subject, of such suit or other proceeding, 
and may, if it shall think fit, direct proper 
proceedings to be taken for placing such 
children under the protection of the Court of 
Chancery : 20 & 21 Viel. ¢. 85, s. 35. 


“In determining the custody of children, the in- 
terests of the children are paramount with the Court. 
In committing them to the charge of the mother, 
when the innocent party, the Court acts upon the 
principle that a wife ought not to be deprived of the 
comfort and society of the children by reason of the 
wrongful act of the husband; but it will depart 
from the rule when it is for the interest of the 
children that their education should be free from 
her control”: Browne, On Divorce, 4 ‘kdit. p. 161. 
The Court of Divorce has no power, on decreeing 
judicial separation, under*section 39 of the Divorce 
Act, 1857, to vary an order-as to the custody 
of the children: Curtis v. Curtis, 1 Sw. & Tr. 192. 
“In any case in which the Court shall pronounce 
a sentence of divorce or judicial separation for adul- 
tery of the wife, if it shall be made appear to the 
Court that the wife is entitled to any property either 
in possession or reversion, it shall be lawful for the 
Court, if it shall think proper, to order such settle- 
ment as it shall think reasonable to be made of such 
property, or any part thereof, for the benefit of the 
innocent party, and of the children of the marriage, 
or either or any of them”: 20 & 21 Vict. c. 85, s. 45; 
see also 22 & 23 Vict. c. 61, s. 4. 
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_ Protection order.—A woman deserted by 
her husband can, under the 20 & 2} Vict. 
c. 85, s. 21, obtain*an order from a magis- 
trate, a justica of the peace, or from the judge 
ordinary of the Divorce Court, for an order 
to protect any property which she may ac- 
quire or become possessed of after the deser- 
tion, and she will then, with respect to such 
property, be considered a feme sole from the 
date of the desertion. 


‘“‘ A wife deserted by her husband may at any time 
after such desertion, if resident within the metro- 
politan district, apply to a police magistrate, or if 
resident in the country, to justices in petty sessions, 
or in either case to the court, for an order to protect 
any money or property she may acquire by her own 
lawful industry, and property which she may become 
possessed of after such desertion, against her husband 
or his creditors, or any person claiming under him; 
and such magistrates, or justices, or court, if satisfied 
of the fact of such desertion, and that the same was 
without reasonable cause, and that the wife is main- 
taining herself by her own industry or property, may 
make and give to the wife an order, protecting her 
earnings and property acquired since the commence- 
ment of such desertion from her husband, and all 
creditors and persons claiming under him, and such 
earnings and property shall belong to the wife as if 
she were a feme sole: Provided always, that every 
such order, if made by a police magistrate or justice 
at petty sessions, shall, within ten days after the 
vinlane thereof, be entered with the registrar of the 
county court within whose jurisdiction the wife is 
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resident ; and that it shall be lawful for the husband , 
and any creditor, or other person claiming under him, 
to seni to the court, or to the magistrate or Justices 
by whom such order was made, for the discharge 
thereof: Provided also, that if the husband, or any 
creditor of, or person claiming under the husband, 
shall seize, or continue to hold, any property of the 
wife after notice of any such order, he shall be liable 
at the suit of the wife (which she is hereby empowered 
to bring), to restore the specific property, and also for 
a sum equal to double the value of the property so 
seized or held after such notice as aforesaid. If any 
such order of protection be made, the wife shall dur- 
ing the continuance thereof be, and be deemed to 
have been, during such desertion of her, in the like 
position in all respects, with regard to property and 
contracts, and suing and being sued, as she would be 
under this act if she obtained a decree of judicial 
separation’: 20 & 21 Vict. c. 85, s. 21; see also 
21 & 22 Vict. c. 108, ss. 7, 8 (ante, p. 67). The 
judge ordinary of the Court for Divorce and Maitri- 
monial Causes may exercise the powers conferred 
by the above section: 21 & 22 Vict. c. 108, s. 6. 
If the police magistrate who has granted the order 
shall have died or been removed, or has become in- 
capable of acting, the husband or creditor may apply 
to the magistrate for the time being acting as the 
successor, and an order for discharge of an order for 
protection may be applied for to, and be granted by, 
the court, although the order for protection was not 
made by the court; and an order for protection made 
at one petty sessions may be discharged by any later 
petty sessions, or by the court: 27 & 28 Vict. ¢. 44. 
Lhe order has a retrospective effect, extending back 
to the commencement of the desertion: In the goods 
of Eitiott, L. R., 2 P. & D. 274. In order to obtain 
paynient of a legacy, the married woman must pro- 
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duce evidence that the separation is a continuing’ one, 
und that‘no settlement or agreement for a settlement 
has been made.» Her own affidavit is sufficient f Zwart 
v. Chubb, L. R., 20 Hq? 454. 
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Where the parties have neither been judicially 
separated nor divorced, and the husband dies, the 
wife’s status is revived, and she becomes liable for 
her ante-nuptial contracts and torts, for which action 
has not been brought against her husband. Her 
rights and liabilities upon his death, and his rights 
and liabilities upon her death, are fully dealt with 
hereafter in treating of the rights and liabilities of 
husband and wife in regard to each other’s property. 
His then rights in her property, and his then liabilities 
for her ante-nuptial cqntracts and torts, will be dealt 
with in extenso, post. ‘The succession to either party on 
death is regulated by the law of the matrimonial 
domicile at the time of the death. 
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CHAPTER II. « 


THE HUSBAND’S RIGHTS IN HIS WIFE’S 
PROPERTY. 


REAL PROPERTY. 


Tue rights of .a husband in his wife’s real 
property may be divided into those that he 
possesses during her life, and those which he 
may possess after her death as tenant by the 
curtesy. 


1. Rights of Husband during Wife’s Life. 

No husband married after 31s. December, 
1882, will acquire by the marriage itself any 
rights in his wife's real property; and no 
husband, whenever married, will acquire any 
rights in his wife’s real property, her title to 
which may accrue on or after 1st of January, 
1883, except such rights as are conferred 
upon him by his wife. All such property 
may be acquired, held and alienated by the 
wife as if she were a feme sole: see UM. W. 
P. A. 1882, sects. 1 (1), 2 and 5, and notes 
thereon, post. A wife married after the 8th of 
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August,.1870, is entitled to the rents and ‘pro- 
fits of all freehold, copyhold, and custoyrary- 
hold property which shall prior to the Ist 
January, 1883, descend upon her during co- 
verture as heiress or co-heiress of an intestate 
as her separate property, and also to real 
‘estate purchased with her earnings: see 
M. W. P. A. 1870, sects. 1 and 8, post. 

Subject to these provisions, the law, as 
given below, still remains in force, except 
where modified by the rules relating to sepa- 
rate estate or by marriage scttlements. 


F'REEHOLDS. ° 
Husband’s interest,—The husband takes 
during the covertyre a freehold interest in 
all his wife’s freeholds, and such interest will 
pass by the deed of the husband alone: Co. 
Int. 3266, n. 2; Robertson wv. Norris, 11 Q. B. 
916. ; 


The rents and profits of all her freeholds, including 
her life estates, belong to the husband during the 
coverture : \Bacon’s Abr., tit. Bar. and Fem. c. (1); 
Kingham v. Lee, 15 Sim. 396; and he, his executors 
or administrators, may sue for arrears owing at time 
of wife’s death: 32 Hen. 8, c. 37, s. 3. Th Kingham 
v. Lee (15 Sim. 396), land had been devised to,a 
lady for her life, she keeping the buildings thereon 
in good repair and committing no waste. Her hus- 
band cut and sold timber. Held, that neither her 
estatf nor herself was responsible, but the husband 

E. G 
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alont ; and held, also, in opposition to the doctrine 
in Lord Ormonde v. Kynersley (5 Madd. 369), that 
such aiondition was not in the nature of a trust. 


Alienation.—The wife cannot (except by 
means of,a power of appointment) alienate 
or charge her freeholds without her husband’s 
concurrence in the deed of alienation or 
charge, and such deed must be duly acknow- 
ledged by her in accordance with the pro- 
visions of sect. 77 of the Fines and Recoveries 
Act, 1833, as modified by the Conveyancing 
Act, 1882, s. 7. Neither can the wife (ex- 
cept by means of a power) dispose of her 
freeholds by will, even though she has her 
husband’s consent. 


For a valuable consideration the wife verbally agreed 
to convey her lands and tenements to her husband, but 
died without having executed or acknowledged a deed. 
Held that, although the husband had performed his 
part of the agreement, he could not claim her land 
against her heir: Williams v. Walker, 9 Q. B. D. 
576. A contract by the husband and wife for the 
sale of her freeholds does not bind her: Martin 
v. Mitchell, 2 Jac. & W. 413. The court will not 
make a peremptory order on a married woman to 
execute a conveyance of an estate: Jordan v. Jones, 
2 Phil. £70. Certain persons, including married 
women, agreed to sell an estate at a price to be fixed 
by arbitration; the award was duly made, but it 
was held that specific performance could not be 
enforced against the married women: Emery v. Wase, 
5 Ves. 846. A fortiori, an agreement by the hus- 
band alone to sell the wife’s freeholds will not bind 
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wher (Bryan v. Woolley, 1 Bro. P. C. 184),” even 
although such an agreement has been acted, upon, 
if there has béen no fraud on the part of tx wife: 
Nicholl v. Jones, Li. R., 3 Hq. 696. If the deed of 
the husband ang wife affecting to transfer her real 
estate is executed and acknowledged, but the cer- 
tificate of such acknowledgment is not filed in accord- 
_ance with sect. 85 of the above act, the deed is void 
as against her until it is filed: Jolly v. Handcock, 
7 Exch. 820. So a lease by husband and wife of her 
freehold property must be acknowledged by the wife 
in order to be binding upon her after her husband’s 
death, unless she then adopt it: Toler v. Slater, 
L. R., 3 Q. B. 42. A married woman was entitled 
for life, in the event of her surviving her husband, 
to a rentcharge. She joined him in executing a 
mortgage of the estates upon which it was charged, 
and by the mortgage deed, duly acknowledged, 
absolutely extinguished and discharged her rent- 
charge. A portion of the estates was reconveyed by 
the mortgagees to the husband and released from 
the mortgage, He afterwards remortgaged the same 
to the mortgagees, who under a power entered into 
a contract for sale. The title being objected to on 
the ground that the rentcharge was still subsisting, 
parol evidence was produced that the wife had abso- 
lutely released her rentcharge. Held, that where the 
Wife joins in a mortgage deed her equity of redemp- 
tion is not released if there be no express contract on 
her part to do so, and that the title was too doubtful to 
be forced on the purchasers: Ite Betton’s Trust Estates, 
L. R., 12 Eq. 553. Land was held by a trustee of 
a will upon trust to sell and divide proceeds among 
the testator’s children, two of whom were married 
women. By a deed in which the cestuis que trust 
joined the land was sold. The two married women 
and their husbands concurred in the deed, which was 
not acknowledged. Held, that the deed was inope< 
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rative as against one of the daughters who, had sur- 
vived, her ‘husband: Franks vy. Bollans, 3 Ch. 717. 
So a fiiortgage by husband and wite not acknow- 
ledged will not bind her interest: see Price v. Copner 
(1 Sint & St. 347), which referred to.the non-levying 
of a fine; but the principle is the same although 
fines are abolished. tf the husband pays off out of 
his own moneys part of his wife’s mortgage debt, 
his estate will at his death stand in the place of the 
mortgagee pro tanto: Pitt v. Pitt, T. & R. 180. If 
he covenants to pay money raised on wife’s estate for 
payment of her debts, and is compelled to pay it by 
an action brought on the bond, he is entitled to be 
repaid out of the wife’s estate: Lewis v. Nangle, 
Ambl. 150. If by deed duly acknowledged the hus- 
band and wife mortgage her freeholds, and the equity 
of redemption is reserved to him and his heirs, unless 
a recital or spesial circumstances show an intention 
to resettle the property, he will only have the equity 
of redemption in respect to his interest jure mariti : 
Ruscombe v. Hare, 6 Dow. 1; Pocock v. Lee, 2 Vern. 
604. Ifa husband and wife mortgage her lands for 
‘his benefit, she is regarded asa surety for her husband, 
.and she or her heir will pe entitled, after the death of 
the husband, to have ker estate exonerated out of the 
real and personal estate of the husband: MHunting- 
don (E.) v. Huntingdon (C.), 2 Bro. P. C. 1. Her 
claim will be preferred to legatees (Zute v. Austin, 
1 P. Wms. 264); and will rank with his other 
creditors of equal degree: Pitt v. Pitt, T. & R. 180; 
Hudson v. Carmichael, Kay, 613. 


Lasks..—The Settled Estates Act, 1877, empowers 
any person entitled to the possession or to the receipt of 
the rents and profits of any unsettled estates in nght 
of a wife who is seised in fee to demise the same 
(except the principal mansion-house and the demesnes 
thereof and other lands usually occupied therewith) 
for any term not exceeding twenty-one years in 
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England or thirty-five years in Ireland, proWided 
that such"demise be by deed, for the best rent obtain- 
able, without arty fine, and the rent to be inciden‘o the 
immediate reversion. ‘Ihe demise must not be made 
without impeachment of waste, and must contain a 
covenant for payment of rent, and also a condition 
of re-entry on non-payment thereof: sec# 46. Such 
demise will be valid against the wife or any person 
claiming through or under her: sect. 47. By the 
same act the husband has similar powers with regard 
to settled estates held by him in right of his wife 
unless the settlement excludes them. The Settled 
Land Act, 1882, sect. 61, provides that where a 
married woman (who if she had not been a married 
woman would have been a tenant for life, or would 
have had the powers of a tenant for life under that act) 
is not entitled for her separate use, she and her hus- 
band together shall have the powers of a tenant for 
life under that act. This act came into operation on 
the Ist January, 1883. 


EXxcertions.—The econcurrence of the husband 
may be dispersed with in cases where he is a lunatie, 
an idiot, or incapable of executing a deed or making a 
surrender, or his residence Js unknown, or he is in 
prison, or living apart from his wife, whether by 
mutual consent, divorce, or from any other cause. 
An application for an order must be made to the 
Queen’s Bench Division upon summons supported by 
an affidavit: 3 & 4 Will.4, c. 74, s. 91. An acknow- 
ledgment is not requisite: Goodchild v. Dougal,3 Ch. D. 
650. The affidavit must show that the husband does 
not contribute to wife’s support (Hx parte Robinson, 
4 C. P. 205), and must be made by the wife herself: 
In re Bruce, 9 Dowl. P. C. 840. Orders have been 
made in the following cases and under the following 
circumstances:—Absence abroad: Ex parte Gill, 1 
Bing. N. C. 168; Re Alberici, 4 W. R. 208; In re 
Kelsey, 16 C. B. 197; except where the absence is 
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tempvurary: Re Squires, 17 C. B. 176. Imbecility: 
In re Woodall, 3 C. B. 639. Refusal to convey (Jn 
re Mirkin, 4 Man. & G. 635; Ex parte Perrin, 14 
C. B. 420), except upon improper terms: in re 
Woodcock, 1 C. B. 437. For form of order, see £z 
parte Duffl, 6 Scott, N. R. 80; see also In re Woodall, 
3 OC. B. 689! 

For other statutory exceptions, see note to sect. 1 
of M. W. P. A. 1882, post. 

For alienation by means of powers, see chapter on 
“ Powers.” 


Death of husband or wife.—In default of 
a valid alienation by the husband and wife 
of her freeholds, she will at his death re- 
possess them in her own right. At her death, 
in default of her husband being entitled as 
tenant by the curtesy, her freeholds of inherit- 
ance will descend to her heir, to whom they 
will also descend after the husband’s death, 
were he entitled to the tenancy by the 
curtesy. © | 

Tf the husband, not being entitled to curtesy, holds 
over after the death of his wife, without the consent 


of her heir, he shall be adjudged a trespasser, and 
may be proceeded against accordingly : 6 Anne, c. 18, 
8. 0. 


. CoPpyHOLps. 

. Husband’s interest.—As the husband in 
right of his wife is seised of her freehold 
estates during the coverture, so he becomes 
tenant of her copyhold lands, and is to sit on 
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the homage and perform the services to’ the 
lord. His gdmission is not requisite, and 
if the wife takes by‘descent the husband may 
even enter in her right before her admit- 
tance: Seriven’s Copyholds, 6th Edit, 124. 

If the husband of a feme copyholder makes a lease 
not warranted by the custom, Ee forfeits only during 
his own life: Hedd v. Chalener, Cro. Eliz. 149. The 


alienation of the wife’s copyholds is subject to the 
same rules as is the alienation of her freeholds. 


GAVELKIND LANDS. 


Husband’s interest.—Gavelkind land is 
only land of socage tenure affected with the 
custom of gavelkind, and the rights of a hus- 
band in his wife’s gavelkind land during co- 
verture are the same as in her freeholds: sce 
Real Prop. Gommissioners, 3rd Report. 


2. Lights of Husband gfter Wife’s Death. 

The estate by ourtesy.—Where the wife 
is seised of or equitably entitled to an estate 
of inheritance in possession otherwise than as 
joint tenant, and the husband has had by 
her issue born alive during the life of the 
mother, and capable of inheriting sugh estate, 
he will, upon her death, be entitled to such 
estate for his life as tenant by the curtesy of 
England: Co. Lit. 29 a, b, § 35, 52. The 
conditions essential to the existence of an 
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estaze by curtesy are—(1) legal marriage; 
(2) ee seisin or possession of the wife during 
coverture; (3) issue of the husband born 
alive during the life of the mother and capable 
of inheriting the estate ; and (4) the death of 
the wife. 


- Leaat MarriaGe.—lIf the marriage is voidable, 
but is not annulled during the wife’s life, the husband 
will be entitled to curtesy: 1 Cruise, ZT. 140. As to 
the requisites of a legal marriage, see ante, p. 27. 


SEISIN OR POSSESSION OF THE WIFE.—In the 
following cases it has been held that the wife had 
the requisite possession of trust estates :—Where be- 
fore marriage the wife mortgaged her estate in fee, 
and it remained mortgaged during the coverture: 
Casborne v. Scarfe, 1 Atk. 608; where land had 
been devised in trust to pay debts and convey surplus 
to daughters equally, one of whom subsequently 
married and died before the legal estate in the sur- 
plus lands was conveyed to her: Watts v. Ball, 
1P. W.108. So where money is to be laid out in the 
purchase of lands in fee to be conveyed to the wife, 
though the wife dies before conveyance: Sweetapple v. 
Bindon, 2 Vern. 5386; and so in general wherever 
the wife has an equitable estate in fee or tail: see 
Cunningham v. Moody, 1 Ves. sen. 174; Dodson v. 
Hay, 3 Bro. ©. C. 405; and Buckworth v. Thirkell, 
3 Bos. & Pul. 652,n. Where the wife is entitled to 
the legal estate the seisin must be in deed, if it is 
possible. ‘Thus, if a man die seised of lands in fee 
simple or fee tail, and these lands descend to his 
daughter, and she marries and has issue, but dies 
before entry, the husband will not be tenant by the 
eurtesy: Co. Lit. 29a. But where no seisin but a 
seisin in law can be attained by the husband, he will 
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have his curtesy. Thus, if a wife inherits an a&vow- 
son or a rent in fee, and having had issue dies without 
the church having become void or the rent che, the 
husband will have his curtesy: Jbid. The same rule 
applies to other incorporeal hereditaments, e. g., tithes 
and commons. As to rent-charges: see Dethick v. 
Bradbarn, 2 Sid. 110, 117. Entry ig not always 
necessary to constitute a seisin in deed. If the land 
is on lease for years, curtesy may be without entry 
or even receipt of rent, the possession of the lessee 
being considered the possession of the husband and 
wife: De Grey v. Richardson, 3 Atk. 469; see also 
Eager vy. Furnivall, 17 Ch. D. 115, as to what is a 
sufficient seisin. 


Birti oF issuE.—The issue must be born alive 
during the life of the mother. If the mother dies in 
labour, and the Cesarian operation is performed, the 
husband will not have his curtesy: Co. Lit. 29 b, 3; 
Paine’s Case, 8 Co. 34. The issue must be capable 
of inheriting. Thus, a husband cannot have curtesy 
of his wife’s lands of which she is seised in fee tail 
female if the only issue is a son, or in fee tail male 
and the only issue is a daughter. But if the wife 
have issue by her first hysband, yet if her second 
husband. have issue by her, he shall be tenant by the 
curtesy, for his issue may by chance inherit: 1 
Cruise, 143. It is immaterial whether issue be born 
before or after the seisin of the lands, and whether it 
be living or dead at the time of the seisin, or at the 
time of the wife’s decease: Co. Lit. 29b. Evidence 
of the performance of any vital act—such as the 
beating of the heart—is sufficient proof that the child 
was born alive: Brock v. Kellock, 3 Giff. 58. 


Property subject to curtesy.—The pro- 
perty of which a husband may become a 
tenant by the curtesy includes the wife’s free- - 
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holdS of inheritance, whether the heredita- 
ments,are corporeal or incorporegl. 


é 
EstaTE PUR AUTRE VIE.—Curtesy is not incident 
to an estate pur autre vic: Stead v. Plait, 18 Beav. 50. 


CopyvHoLps.—Curtesy is only incident to copy- 
holds by special custom of the manor, and the custom 
must be strictly followed. Thus, where the custom 
was that if a man took to wife a customary tenant, 
and had issue and outlived her, he should be tenant 
by the curtesy, it was held that the husband was 
not entitled to curtesy out of a customary estate 
descending to his wife after the marriage: Case of 
Sir John Savage, 2 Leon. 109, 208. By the custom 
of some manors curtesy is allowed without issue, but 
is forfeitable upon second marriage: 1 Cruise, 291. 


GAVELKIND Ianps.—In gavelkind lands a hus- 
band may be tenant by the curtesy without having 
had issue, but the tenancy is only of a moiety, 
whether he has had issue or nots and he loses it by a 
subsequent marriage: Co. Lit. 30a, and sote 1; Rob. 
Gavetkinds, p. 82. 


SEPARATE ESTATE.—QDnless expressly excluded by 
the settlor or donor of property to the separate use of 
his wife, a husband will be entitled to curtesy out of 
it if remaining undisposed of by her at the time of 
her death: see Bennet v. Davis, 2 P. W. 316, where 
the husband was expressly excluded, and held to be 
a trustee for the heir. To exclude the husband, it is 
sufficient for the donor to declare that the husband 
shall not be tenant by the curtesy : Morgan v. Morgan, 
5 Madd. 408. If there is no declaration to that 
effect, and the wife dies without having disposed of 
her separate estate during her lifetime, or by her 
will, the husband will have his curtesy: see Roberts 
'y. Dizwell, 1 Atk. 607—9; Follett v. Tyrer, 14 Sim. 
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125; Appleton v. Rowley, L. R., 8 Kg. 189; Cooper 
v. Macdonald, 7 Ch. D.288. The decisions in Hearle 
v. Greenbank, 3 Atk. 716, and in Moore v. Webster, 
L. R., 38 Eq. 267, must be considered overruled. In 
Eager v. Furnivall, 17 Ch. D. 115, a testator in 1872 
devised the fee of certain lands to his daughter to her 
separate use. She died before him, leavihg an infant 
child. Held, that on testator’s death, husband was to 
have his curtesy. 


SEPARATE PROPERTY UNDER M. W. P. Act, 1882. 
—The husband’s right to curtesy will still exist 
with regard to the wife’s freeholds of inheritance, 
which are made her separate property by sects. 2 and 
5 of the M. W. P. Act, 1882: see notes on these 
sections, post. 


Rights and liabilities—A tenant by the 
curtesy can make leases, is entitled to emble- 
ments, liable for Waste, and must keep down 
the interest of incumbrances on the estate: 
see Casborne v. Scarfe, 1, Atk. 606. 


Upon birth of issue the husband is able to convey 
an estate for his life, although before it he can only 
convey a good estate for the joint lives of himself 
and wife: Miller v. Manwaring, 4 Cro. 392. Before 
the birth of issue the possibility of the husband being a 
tenant by the curtesy is not a contingent interest which 
would vest in his trustee in bankruptcy. If, there- 
fore, issue is born after he obtains his order of 
aa the estate will belong to him: Gibbins yr. 
Eyden, L. R., 7 Hq. 871. A tenancy by the curtesy of 
the equitable estate of a wife is not subject to her 
equity to a settlement: Smith v. Matthews, 3 De G. 
F.& J. 189. 
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PowER OF TENANT BY THE CURTESY TO MAKE 
LEASES.—The Settled Estates Act, 1877 (repealing 
the Act to facilitate Leases and Sales of Settled 
Estates, 1856), empowers every person entitled to 
the possession or the receipt of the rents and profits 
of any unsettled estates as tenant by the curtesy to 
demiso the sume (except the principal mansion-house 
and the demesnes thereof and other lands usually 
occupied therewith) for any term not exceeding 
twenty-one years in England or thirty-five years in 
Ireland, provided that such demise be by deed, for 
the best rent obtainable, without any fine, and the 
rent be incident to the immediate reversion. The 
deed must contain a covenant for payment of rent, 
and also a condition of re-entry on non-payment 
thereof. The demise must not be made without im- 
peachment of waste: sect. 46. Any such demise 
will be valid against the wife of the person granting 
the same and any person claiming through or under 
her: sect. 47. By the Settled Land Act, 1882, the 
tenant by the curtesy has all the powers of a tenant 
for life under that act with regard to sales, leases 
and other dispositions of settled land, and for pro- 
moting the execution of improvements thereon: 
sect. 58. ; 


Right to curtesy defeated.—The curtesy 
of the husband may be defeated by the 
determination of the wife’s estate, e.g., by 
eviction by title paramount or for breach of 
condition; by the determination of the fee, 
where there is a conditional limitation (Barker 
v. Barker, 2 Sim. 249, and Sumner v. Partridge, 
2 Atk. 47); by the wife being in certain 
cases put to her election, and giving up the 
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estate qut of which curtesy is to spring; by 
adverse possession during the whole jeriod 
of the coverture (Parker v. Carter, 4 Hare, 
400); by the death of the wife before seisin 
or possession by herself or her husband; or 
when the husband’s right 1s expressly ex- 
eluded: Co. Lit. 29a, 296, 183a, 241a, n. 4; 
1 Cruse, 7. 149. 


In Lady Cavan v. Pultency (2 Ves. 544 and 3 Ves. 
384) A. the wife of B. elected to take an estate tail 
in opposition to her father’s will. A. died and B. 
claimed as tenant by curtesy. Held, he could not 
be put to his election between his curtesy and the 
benefits he took under the same will. The husband 
is not entitled to curtesy out of his wife’s life estate 
(Roberts v. Dixwell, 1 Atk. 607), nor out of his wife’s 
dower estate (1 Cruise, 149), nor out of an estate in 
reversion or remaindey, unless it comes into possession 
during the ceverture: Co. Lit. 29a. In Boothby v. 
Vernon (9 Mod. 147), there was a devise to a wife 
for life, remainder to her isspe in tail with remainder 
over. She left surviving her a son who shortly 
afterwards died. The remainder failed and she was 
heir-at-law to the devisor. Held, that her husband 
was not entitled to curtesy. 


Divorce.— It is submitted that a husband must 
lose his curtesy by a divorce, although there is, 
so far a8 we are aware, no express authority upon 
that point. If it were not so, suppose "she were 
to marry again, which of the two husbands would 
be entitled to curtesy? It has lately been held, 
in Frampton v. Stephens (21 Ch. D. 164), that a 
wife loses her dower by divorce, and é converso the 
husband ought by the same cause to lose his curtesy. 
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Abutrery. — The husband’s right to curtesy is 
not barred by his adultery. ‘“ The reason of the 
difference why a wife, in case of*an elopement 
with an adulterer, forfeits her dower, and yet the 
husband leaving his wife, and living with another 
woman, does not forfeit his tenancy by the curtesy, 
is, because ‘the statute of Westm. 2, cap. 34 does 
by express words, under these circumstances, create 
a forfeiture of dower; but there is no act inflicting, 
in the other case, the forfeiture of a tenancy by the 
curtesy :” Bi Lord Chancellor Talbot, in Sidney v. 
Sidney, 3 P. W. 276. ' 


CHATTELS REAL. 


No husband married after 31st December, 
1882, will acquire by the marriage itself any 
rights in his wife’s leaseholds, and no hus- 
band, whenever married, will acquire any 
rights in his wife’s leaseholds, her title to 
which may accrue on or after lst January, 
1883, except such rights as are conferred 
upon him by his ‘wife. All such property 
may be acquired, held and alienated by 
the wife as if she were a feme sole: see 
M. W. P. A. 1882, sects. 1 (1), 2 and 5, 
and notes thereon, post. A wife married after 
the 8th. August, 1870, is entitled to all 
leaseholds which shall prior to the 1st Janu- 
ary, 1882 come to her during coverture as 
next of kin or one of the next of kin of an 
intestate, as her separate property, also to 
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leasehoJds purchased with her earnings: see 
M. W. P. A, 1870, sects. 1 and 7, and ‘notes 
thereon, post. : 

Subject ta these provisions, the law as 
given below still remains in foree, except 
where modified by the rules relating to sepa- 
rate estate and by marriage settlements. 


Husband’s interest.—The leascholds of 
the wife become by marriage the property 
of the husband sub modo; during coverture 
the rents and profits thereof belong to him; 
he may assign or sub-let them absolutely or 
by way of mortgage; and they: are lable for 
his debts. In default of assignment and 
subject to any mortgage or sub-lease her 
leaseholds will upon the determination of the 
coverture by his death survive to her un- 
affected by his will of his debts. If the 
coverture is determined by her death they 
become his property jure maritz, and there 
is no necessity for him to take out adminis- 
tration in respect of them: Co. Lit. 46a, 300a, 
3d0la ; Moody v. Matthews, 7 Ves. 174; Inele- 
don v. Northcote, 3 Atk. 430. : 


The husband may dispose of his wife’s leaseholds 
whether vested or contingent or reversionary, unless 
the interest is of such a nature that it cannot possibly 
vest in possession until after the death of the hus- 
band: Duberley v. Day, 16 Beav. 33. 
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EquiraBLE LEASEHOLDS.—The equitable lease- 
holdscof the wife come within the above rule, unless 
given to her by the husband, when they will be 
considered as separate estate: Sir Edward Turner’s 
Case, 1 Vern. 7. Thus the husband. may dispose of 
the trust of a term which he has in right of his wife: 
Tudor v. Samyne, 2 Vern. 270; Bates v. Dandy, 
2 Atk. 208; Incledon v. Northcote, 3 Atk. 480. A 
term assigned before marriage by the wife in trust 
for herself without the husband’s knowledge may be 
disposed of by him: Pitt v. Hunt, 1 Vern. 18. But 
he cannot do so if assigned with his knowledge: 
Draper’s Case, 2 Freem. 29. 


Husnanp’s ricHts.—Even before alienation the 
leaseholds of his wife are in a manner the property 
of the husband. Thus if the freehold of the lands 
out of which the term is granted vests in him the 
term is extinguished: Downing v. Seymour, 2 Oro. 
911. Where during coverture a lease for years is 
granted to the wife, an adverse possession, having its 
inception during the coverture, may be treated as a 
possession adverse either to the wife or the husband : 
Doe d. Wilkins v. Witkins, 5 Nev. & M. 434. And 
if a wife, tenant of a term in copyhold, dics before 
its expiration, the husband cdntinues in possession 
without a new admission or fine: Dedicott’s Case, 
Dyer, 251; Kari of Bath v. Abney, 1 Burr. 209. 
An annuity was granted for life out of tithes leased 
for years. The lessee married and died, and the 
husband renewed the lease. Held, that the annuity 
was chargeable on the renewed term generally: 
Moody v. Matthews, 7 Ves. 174. The wife’s term of 
years is available for the payment of the husband’s 
debts during his life. Thus, upon an execution 
against the husband for his debt, the sheriff may sell 
his wife’s term during husband’s life (Co. Lit. 351), 
and upon his bankruptcy it will vest in his trustee in 
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bankruptcy : Doe d. Shaw v. Steward, 1 Ad. & E.°800. 
But if the husband should grant a rent, common, 
&o. of his w#fe’s term and die, this would not 
bind the wife surviving, because the term or posses- 
sion itself being left to come entire to the wife, all 
intermediate charges or grants thereout by the husband 
determine with his death, for the title of the wife to 
such term has relation to the time of their marriage, 
and so is paramount to all collateral charges or grants 
made thereout by the husband after: Bacon’s Abr., 
Bar. and Fem, ce. (2). | 


ABSOLUTE ASSIGNMENTS.—If the husband grants 
the whole of the term upon a condition which is 
broken, yet the wife’s right therein is barred if he 
himself did not re-enter, but his executor: Co. Lit. 
46a. A grant of all “his right, title and interest in 
the tithes aforesaid’ will pass a lease of the term 
which the grantor had in right of his wife: Arnold v. 
Bidgood, 3 Cro. 318. An equitable assignment of 
the term is sufficient to defeat the wife’s rights. As 
where a long term of years vested in the husband in 
right of his wife, and he granted a sub-lease for ten 
years, and afterwards covenanted for valuable con- 
sideration to renew the said Pease and to continue to 
do so during the time he had any right: Séeed v. 
Cragh, 9 Mod. 48. But it is doubtful whether the 
court would now hold that the husband’s mere con- 
tract to sell or underlease the term for years (legal 
or equitable) will bind her surviving (see query of 
V.-C. K. Bruce, in Clark v. Burgh, 2 Coll. 221), 
unless, perhaps, where the buyer has been let into pos- 
session: Dart’s V.& P., dthed. 1001. ° 


Mortcacrs.—As the husband can dispose abso- 
lutely of his wife’s term, d fortiori he may mortgage 
it: Bates v. Dandy, 2 Atk. 208. Whether the 
mortgage disposes of all the term or leaves an equity 
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of redemption in the wife must depend upon the 
construction of the deed. A husband executed a 
mortgage of his wife’s equitable chattels real, and 
died in his wife’s lifetime without having paid the 
mortgage money. It was held, upon,the construction 
of the instruments of mortgage, that the transactions 
were intended solely as a security to the mortgagees 
for the money lent, and not as a reduction of the 
chattels real into the husband’s possession; conse- 
quently that the wife by survivorship was entitled to 
the equity of redemption: Clark v. Burgh, 2 Coll. 221. 
If a man marries a woman possessed of an equity of 
redemption in a term, and the husband pays off the 
mortgage debt, the husband will take the re-con- 
veyance of the term, subject to the same equity as the 
mortgage deed: Draper’s Case, 2 Freem. 29. If 
the husband mortgages his wife’s leaseholds, and the 
equity of redemption is reserved to him, her right is 
unaffected: Watts v. Thomas, 2 P. Wms. 366. And 
so it is if it is reserved to him and his wife: Pitt v. 
Pitt, 1 T. & R., Ch. Rep. 180 If the mortgage is 
foreclosed her right will be barred. 


Sup-Leases.—The residue of the term remaining 
undisposed of by the husband will survive to the 
wife. Thus where the wife had a term of forty 
years, and the husband made a sub-lease for twenty 
years, upon his death the reversion expectant upon 
the determination of the sub-lease went to the wife, 
and the rent thereby reserved to his executors: Co. 
Int. 46a. The rent will go to the executors, because, 
though she hath the reversion, she is not party or 
privy to the lease, and the rent is not incident to the 
reversion. Even although the wife were a party to 
the under-lease, she would not be entitled to the 
arrears due on the death of the husband, because 
they would be apportioned, but she would be entitled 
to future rent: Bacon’s Abr., Bar. and Fem. c. (2). 
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CHOSES IN ACTION. 


No husband marricd after 31st December, 
1882, will acquire by the marriage itself any 
rights in his wife’s choses in actiop; and no 
husband, whenever married, is entitled to any 
choses in action of his wife her title to which 
may accrue on or after Ist January, 1883: 
see WM. W. P. A. 1882, sects. 1, 2, 5, and 24, 
and notes thereon, post. A wife married after 
the 8th August, 1870, is entitled to any money 
coming to her during coverture prior to Ist 
January, 1883, as next of kin or one of the 
next of kin of an intestate, ov to any sum 
of money not exceeding 200/. coming to 
her under any dead or will, as her separate 
property. She is also entitled to certain 
deposits in savings banks, annuities, moneys 
in the public stocks and*funds, shares in joint 
stock companies, &c.: see M. W. P. A. 1870, 
sects. 1—7, 10, 11, post. 

Subject to these provisions, the law as 
given below still remains in force, except 
where modified by the rules relating to 
separate estate or by marriage settlements. 


e 


Husband’s interest.—The wife’s choses in 
action become the husband’s if he reduce 
them into possession during coverture, by 

H 2 
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receiving them, or recovering them atlaw. On 
such‘receipt or recovery they aye absolutely 
his own, and do not revert to the wife. He 
may then dispose of them by -will, or they 
will at his death, go to his exccutors or 
administrators: Bacon’s Abr., tit. Bar. and 
Fem. c. (3); 2 Bl. Com. 484. 


A. chose in action is a right to recover chattels by 
action. Property falling under this description in- 
clude debts owing to the wife on bond or otherwise, 
arrears of rent, legacies, trust funds, residuary per- 
sonal estate, money in the funds, money belonging 
to her in the hands of some third person. Questions 
have arisen as to whether negotiable instruments and 
bonds payable to bearer are choses in action which 
survive to the wife, if not reduced into possession 
during the coverture. ‘The cases with regard to 
negotiable instruments are collected in Williams’ 
Law of Executors, 8th ed. vol. i. pp. 855—860, and 
the conclusions arrived at by its author are as fol- 
lows :—It may be considered as settled law (1) that a 
bill or note given to'the wife before marriage will 
survive to her, provided her husband has not reduced 
it into possession, and (2) that if there be a bill or 
note made to a married woman during the coverture, 
the husband may sue alone upon it, or permit his 
wife to take an interest in it, in which latter case it 
appears to stand on the same footing as if it had been 
made to ber before coverture: see Howard v. Oakes, 
3 Exch. 186; Fleet v. Perrins, L. R., 4 Q. B. 500. 
We are of opinion that bonds payable to bearer would 
also survive to the wife. 

Where husband and wife acquire a joint nght or 
interest in personalty, the husband may dispose of it 
as he pleases: Paschall v. Thurston, 2 Bro. P. C. 10. 
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6 

Where a legacy was bequeathed to a feme covert and 
the executor paid it to the wife, he was ordeyed to 

ay it again to the husband: Palmer v. Trevor, 1 
Vern. 261. Where a note was given to a married 
woman, knowing her to be such, with intent that she 
should indorse it to the plaintiff in payment of a 
debt which she owed him (in the course of carrying 
on a trade in her own name by the consent of her 
husband), the property in the note vested in the 
husband by the delivery to the wife: Barlow v. 
Bishop, 1 Kast, 432. A promissory note made pay- 
able to a woman married at the time of the making 
passes by the endorsement of the husband alone 
during the coverture: J/uson v. Morgan, 2 Ad. & E. 
30. Ifa married woman indorses a promissory note 
in her own name, and the maker afterwards promises 
to pay it, in a suit by the indorsee against the 
maker, it will be presumed that the wife had autho- 
rity from her husband to indorse it on that form: 
Cotes v. Davis, 1 Camp. 485. It has been held that 
a husband can sue alone in his own name on a pro- 
missory note given to a woman dum sola (McNeilage 
v. Holloway, 1 B. & Al. 218; Ex parte Barber, 1G. 
& J.1); but these decisions were based on the mistaken 
idea that a negotiable instrament is a chose in 
possession. If a wonfan has shares in a joint stock 
company and marries, the name of the husband, 
although he has done no act to make himself a 
member of the company, will be placed on the list 
of contributories in right of his wife, as well as that 
of his wife: Luard’s Case, 1 De G. F. & J. 538. 
A marriage settlement must expressly or impliedly 
‘so state, if the husband is to have his wite’s choses 
in action, otherwise than by reducing them into 
possession: Salwey v. Sakecey, Ambl. 693. 


Reduction into possession.—The husband 
may reduce his wife’s legal choses in action 
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into possession by issuing execution upon 4 
judgment recovered by him;. or without 
action brought, the wife’s choses in action, 
whether legal or equitable, witl be reduced 
into the hhusband’s possession if they are 
transferred or paid to him. The husband 
cannot, generally speaking, reduce by action 
his wife’s equitable choses in action without 
making a settlement thereout upon her: See 
Equity to a Settlement, post. 


The following are examples of reduction into pos- 
session :— Where there was a charge on A.’s estate, 
and A. married the feme holding the charge, it 
became merged, and did not survive to the wife: 
Seys v. Price, 9 Mod. 217. Where a legacy to a 
married woman subject to a life interest was paid to 
the husband in the lifetime ofthe person entitled for 
life: Doswell v. Earle, 12 Ves. 473 Where the 
wHe by marriage articles agreed to assign certain 
sums, to which she was entitled under a will, to 
trustees, and the executors of the will paid 1,000/. to 
the said trustees, the 1,000/7. was held reduced into 
possession: Cuntngham v. Antrobus, 16 Sim. 486. 
Where the husband was a lunatic, and the wife’s 
money was, by an order in the matter of the lunacy, 
transferred to the Accountant-General: Re Jenkins, 
5 Russ. 183. Where the money was lent to husband 
by the wife’s trustee on a mortgage of husband’s 
own property: Rawlins v. Birkett, 4W. R. 795; see 
also Price v. Price, 11 C. D. 163; and Widgery v. 
Tepper, 5 C. D. 516; affirmed on appeal, 7 C. D. 423. 
The receipt by an agent appointed by husband and 
wife of money forming part of the estate of an in- 
testate, of which the wife is administratrix, is a 
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reduction into possession of the wife’s distributive 
share of the money: Jn re Barber, 11 C. D. 442; 
see also Re Goéds of Harding, L. R., 2 P. & D. 394. 


Examples where there has been no reduction into 
ossession :—-Where wife was joined with the hus- 
and in suing for a debt due on a bond, and hus- 
band died before judgment: Oglander v. Baston, 1 
Vern. 396. Where husband had recovered a judg- 
ment for debt of wife and died before execution: 
Bond v. Simmons, 3 Atk. 20. Where wife was en- 
titled to a legacy of 600/. chargeable, in default of 
penny: on the testator’s real estate, and the 

usband verbally agreed with the three devisees of 
the real estate to sell the legacy to them for 2007. 
apiece, but received the consideration from one only 
of the devisees, taking interest on the 400/. due 
from the two others: Held, that the 400/. was not 
reduced into possession: Harwood v. Fisher, 1 Y. & 
C. 110. Where the feme was the payee of a pro- 
missory nota payable with interest, and the hus- 
band (surviving his wife) had done nothing but 
receive the interest during her life: Hart v. Ste- 
phens, 6 Q. B. 937. Where sthere was a reference 
on petition of husbaiid and wife to ascertain what 
was due for principal and interest on wife’s portion, 
and payment was made to the husband of the interest 
due: Hore v. Woulfe, 2 Ball. & B. 424. Where a 
woman had a sum of money in the hands of a 
merchant, and after her marriage the merchant trans- 
ferred it into the names of the husband, and wite, 
but the only direction given by the husband was to 
keep it separate from his other monies: Scrutton v. 
Pattillo, L. R., 19 Eq. 369. The mere deposit by 
way of equitable mortgage by a husband of the title 
deeds of property upon which his wife has a security 
for the payment of money: Michelmore v. Mudge, 
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t 
29 L. J., Ch. 609. Where the husband is not at 
any time during the coverture in a position to assert 
his rights by action: Aitchison.v. Dizon, L. R., 10 Eq. 
589—(There A., being sole executor and trustee of 
X.’s will, appointed B. and C. his coetrustees, and by 
deed assigned all X.’s property to B. and C. and him- 
self upon the trusts of the will. 3B. opened as trustee 
a banking account in the name of the executors of 
X. B. invested share of X.’s estate to which A.’s 
wife was entitled, or A. in her right, on a debenture 
which was taken in the names B. and D. as trustees 
for her.) By an appropriation by the executrix of a 
mortgage to the same amount: Blount v. Bestland, 
5 Ves. 515. Possession by husband, as executor and 
trustee of wife’s share of residue (Baker v. Hall, 12 
Ves. 497), or merely as trustee: Wall v. Tomlinson, 
16 Ves. 413. Where husband has done nothing 
with reference to stock except to sign partial transfer 
to wife: Wildman v. Wildman, 9 Ves. 174. Where 
husband dies before legacy left to wife is received : 
Brotherow v. Hood, 2 Com. 725. Decree for pay- 
ment of legacy left to wife, obtained by husband 
and wife, does not vest it in the husband: Nightingale 
v. Lockman, Fitz. 148,. Where husband, under a 
decree to prepare a settlement of stock belonging to 
the wife, and transferred to the Accountant-General 
by order, came to an agreement out of court, while 
they lived apart, but not legally separated, to take 
part and give up the rest, the agreement not being 
executed: Macaulay v. Philips, 4 Ves. 15. Where 
A., the father of B., after her marriage drew a 
cheque in her favour upon his bankers for 10,0002, 
and the bankers gave her a promissory note for the 
10,0007. 1,0002., part of the principal money due on 
the note, was paid to C., the husband of B., and he 
also received the interest due on the remaining 
9,0007. to the time of his death:—Held, the note 
survived to the wife: Nash v. Nash, 2 Mad. 183. 
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Where husband and wife joined in assigning the 
wife’s share of the residue of an estate befogze the 
administration*suit was settled, and the husband died 
before the decree: Hutchings v. Smith, 9 Sim. 1387. 
Where a testaéor bequeathed 10,0007. to husband 
and wife to be put in their joint names and that of 
his executor, the husband and wife to enjoy the 
interest during their joint lives, or the life of the 
survivor. The fund was paid into court to the 
credit of the cause, “to H. & W. their stock account.” 
The dividends unreceived at the death of the husband 
belonged to the wife by survivorship: Laprimaudaye 
v. Teissier, 12 Beay. 206. Where the husband 
agreed that a legacy to the wife should be set off 
against a debt due from him to the estate, and 
husband and wife gave a joint receipt for the legacy : 
— Held, on the death of husband, that as nothing but 
a release by him or payment could, be a discharge 
from the wife’s claim, she was entitled to be paid: 
Harrison v. Andrews, 13 Sim. 595. Where the 
residue of a testator’s estate bequeathed to a feme 
covert is not gollected and reduced to a certainty in his 
lifetime : Amherst v. Se/by, 11 Vin. Abr. 377, par. 8. 
Where South Sea Stock was devised to a married 
woman, and the husband having agreed that it 
should be settled on trustees for self and wife, dies 
before the settlement is prepared: Sort v. Fort, 
Forrest, 171. Where a married woman was entitled 
to stock and to cash, and at the husband’s request 
the stock was transferred to trustees for her separate 
use, and the cash paid to himself, and with the cash 
he increased the stock,-and afterwards became bank- 
rupt ; the original stock was held not reduced into 
possession, but the increase went to assignee on bank- 
ruptcy : Ryland v. Smith, 1 Myl. & Cr. 53; see also 
Prole v. Soady, 3 Ch. App. 220; Micholson v. 
Drury Buildings Estates Co., 7 C. D. 48, where the 
agreement of the husband precluded the reduction 
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into “possession : Parker v. Lechmere, 12 C. D. 256, 
and Re Birchall, 29 W. R. 461. 


Rr 


Death of wife.—If the husband survive 
the wife without having reducdd her choses 
in action into possession, he can only obtain 


them by taking out letters of administration 
to her: Bourne v. Crofton, 2 Moll. 318. 


The husband cannot sue for his deceased wife’s 
choses in action till he has administered (Grosvenor 
v. Lane, 2 Atk. 180); but if he died before having 
administered, the choses in action will go to his 
representatives (Elliot v. Collier, 3 Atk. 526); but 
although in equity those claiming under the hus- 
band are entitled to the wife’s choses in action, they 
must be recoveyed not by his representatives but by 
the wife’s: per Lord Tenterden, C. J., in Betts v. 
Kimpton, 2 B. & Ad. 276. The husband’s rights 
as administrator are excluded by a limitation to 
next of kin of the wife: Anderson ve Dawson, 15 
Ves. 537. If the husband become bankrupt, and 
afterwards become entitled to his wife’s choses in 
action as her administrator, they are lable for his 
debts: Ripley v. Woods, 2 Sim. 165; Harper v. 
Ravenhill, 1 Taml. 144. In Ranking v. Barnard 
(5 Madd. 32), a legacy was left to the wife of A. 
A., being indebted to testator, becomes bankrupt, 
and wife dies without asserting her claim to the 
legacy. Held, that executors of testator might re- 
tain legacy against assignees of A., in discharge of 
debt due to testator. 


Death of husband.—The choses in action 
of the wife, not reduced into possession in 
the lifetime of her husband, belong to the 
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wife by survivorship, and not to the repre- 
sentatives orassignees of the husband: Wilkin- 
son v. Charlesworth, 10 Beav. 324; Purdew 
v. Jackson, 1* Russ. 1; Gaters v. Madeley, 6 
M. & W. 423. : 


Arrears of income of wife’s life estate in certain 
funds belong to the wife by survivorship, and not to 
the representatives of the husband or his assignee: 
Wilkinson v. Charlesworth, 10 Beav. 324. oney 
in trustees’ hands for a feme covert shall go to the 
feme, if she survive her husband: Tirisden v. Wise, 
1 Vern. 161. Money in the hands of a third per- 
son, untouched by husband, will belong to the wife 
surviving: IVect v. Perrins, L. R., 3 Q. B. 586, and 
4 Q. B. 500 (8. C.). Assignecs , of H., a bank- 
rupt, not entitled to legacy vested in wife and not 
reduced into possession: Gayner v. Wilkinson, Dick. 
4915; see also Pierce, v. Thornely, 2 Sim. 167. If 
husband and wife have a decree for money in right 
of the wife, and the husband die, the wife shall have 
the benefit of the decree: Nanney v. Alartin, 1 Ch. Ca. 
27; see also Coppin v. 222. W. 496. Where 
part only of the wife’s interest in the choses in 
action is reduced into possession, the wife shall, on 
surviving, be entitled to the remainder: Pigott v. 
Pigott, L. R., 4 Hq. 549. A bill or note made to a 
married woman during the coverture will survive to 
the wife: Richards v. Richards, 2 B. & Ad. 447; 
Gaters v. Madeley, 6 M. & W. 423; Sherrington v 
Yates, 12 M. & W. 855; Scarpellini v? <Atcheson, 
7 Q. B. 864. 





Protection order.—If the wife obtain a 
protection order by reason of her husband’s 


108 THE LAW OF HUSBAND AND WIFE. 


desertion, the wife’s choses in action not 
reduéed into possession will become her 
separate property, if they vest in possession 
after the desertion, and while-the order is 
operative» In re Coward and Adan’s Pur- 
chase, L. R., 20 Eq. 179; 20 & 21 Viet. ec. 85, 
8. 21. 


Divorce and judicial separation.—If the 
parties are divorced or judicially separated, 
the wife’s choses in action not reduced into 
possession will belong to her: Johnson v.’ 
Lander, L. R., 7 Eq. 228; Prole v. Soady, 
L. R., 3 Ch. 220; 20 § 21 Viel. c. 85, s. 25. 


CHOSES IN PO&SESSION. 


No husband married after 31st December, 
1882, will acquire by. the marriage itself any 
rights in his wife’s’choses.in possession, and 
no husband, whenever married, will be en- 
titled to any choses in possession of his wife, 
coming to her on or after 1st January, 1883: 
see M. W. P. Act, 1882, sects. 1 (1), 2 and 5, 
and notes.thereon, post. A wife married after 
the 8th of August, 1870, is entitled to her 
earnings and the investments thereof as her 
separate property: see M. W. P. Act, 1870, 
sect. 1, post. 
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Husband’s interest.—Except as modified 
by the Act of 1870, the following was the 
law in force before the 1st January, 1883 :— 
All the persenal estate—as money, goods, 
cattle, household furniture, &c.—that were 
the property and in the possession of a wife, 
at the time of the marriage, or which came 
to her during the coverture, became the ab- 
solute property of the husband by the mar- 
riage. Without his wife’s consent he could 
make any disposition of them iter vivos, or 
bequeath them; and, in default of such dis- 
position or bequest, they would not revert 
to his wife at his death, but would vest in 
his executors or administrators: Bac. Adr., 
tit. Baron and Femes ec. (3). 

These righfs of the husband might of course have 


been varied by an ante-nuptial agreement or settle- 
ment. The only exception to the general rule was 
the wife’s paraphernalia (and even that was assets 
for his creditors) and her separate estate. In no 
other country have such large rights been given to 
the husband. 


CHOSES IN REVERSION. 

No husband married after 31st December, 
1882, will acquire by the marriage itself any 
rights in his wife’s choses in reversion; and 
no husband, whenever married, will acquire 
any right in his wife’s choses in reversion, 
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her title to which shall accrue on or after Ist 
Jantiary, 1883, except such as bis wife shall 
give him, and she will have over them the 
same power of alienation iter vivos or by 
will as if she were a feme sole: see M. W. P. 
Act, 1882, sects.1,2 and 5. A woman married 
between the 9th August, 1870, and the Ist 
January, 1883, is entitled to the reversion in 
any sum of money not exceeding 200/. coming 
to her during coverture under any deed or 
will, and which is not subject to her mar- 
riage settlement, as her separate property : 
see’ M. W. P. Act, 1870, sect. 7. Subject to 
these provisions, the law as given below still 
remains in force, except where modified by 
the rules relating to separate ee or by 
marriage settlements. 


Husband’s interest.—If the wife’s choses 
in reversion, whether vested in intcrest or 
contingent, fall into possession during the 
coverture, they become the property of the 
husband absolutely 5 but in default of their 
falling into possession, they survive to the 
wite, “unaffected by any disposition made by 
the husband. 


A. reversion of the wife which cannot fall into 
possession during the husband’s life, for example, if 


a} 


“ is to vest upon his death, cannot be assigned by 
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him: Dalbiac v. Dalbiac, 16 Ves. 122. The husband 
eannot assign even for value the wife’s reversionary 
choses in action so as to bind her surviving him: 
Box v. Jackson, 1 Drury, 48. A. husband assigned 
his wife’s reverstonary chose in action for value. He 
survived the person upon whose life the reversion 
depended, but died without actually reducing the 
property into possession. Held, that the assignment 
was void against the wife who survived him: Ashby 
v. Ashby, 1 Colly. 553. An assignment by the 
husband of his wife’s reversionary interests in per- 
sonalty is of course good against every one except 
the wife surviving him: White v. St. Barbe, 1 
Ves. & B. 405. 


Assignment.—The wife alone cannot make 
a valid assignment of her choses in reversion, 
neither can the husband and wife assign or 
release them unless the provisions of Malins’ 


Act (20 & 21 Vict. c. 57) are complied with. 


A valid assignment or rélease under this act re- 
quires (1) a deed, (2) fhat the husband and wife shall 
be parties to it, (3) that the deed shall be acknow- 
ledged by her in the manner prescribed for the 
acknowledgment of deeds by the Fines and Recoveries 
Act, as modified by the Conveyancing Act, 1882, 
s. 7. By virtue of Malins’ Act a married woman 
may dispose of every future or reversionary interest, 
whether vested or contingent, in any personal estate 
to which she or her husband in her right may be- 
come entitled under any instrument made after 
31st December, 1857, except such interests as have 
been settled on her by, _ riage articles or marriage 
settlement and any int; ts in respect to which she 
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& 
is restrained from anticipation or alienation. An 
assignment of a reversionary interest by husband 
and wife under the above act is not mérely an assign- 
ment by husband and wife according to their respec- 
tive interests, but an assignment of the wife’s interest 
discharged from the jus mariti of the husband. 
Therefore the right of their assignee will prevail over 
the right of the executors of the testator, who be- 
queathed the reversionary interest, to retain a debt 
due from the husband to the testator’s estate: Re 
Batchelor, L. R., 16 Eq. 481. A wife cannot waive 
in court her interest in a reversionary chose in action 
so as to permit her husband to dispose of it: Batt 
v. Cuthbertson, 2 Ir. Eq. 200. A feme covert was 
entitled to a reversionary interest in a sum in the 
funds. All the other persons interested surren- 
dered their interests to her, and the fund was in 
court. Held that the feme covert was unable to dis- 
pose thereof. The court has refused to take the con- 
sent of a married woman to give up her reversionary 
interest, partly vested and partly contingent, in a fund 
in court in favour of a purchaser: Wade v. Saunders, 
Turn. & R. 306. A female infant, being entitled to a 
reversion of a chose in action, covenanted to assign it 
to trustees on certain trusts. Her husband died before 
it fell into possession, and it was held she was entitled 
to the chose in action unaffected by the trusts: Le 
Vasseur v. Scratton, 14 Sim. 116. A husband and 
wife assigned by deed her reversionary interest in a 
fund to a purchaser for valuable consideration. The 
husband dying before it vested in possession, it was 
held that she was entitled to the whole of the fund: 
Purdew v. Jackson, 1 Russ. 1. See also Honner v. 
Morton (8 Russ. 65), where it is held that if the wife 
executes an assignment of the fund after her hus- 
band’s death, which recites the former assignments 
and is made subject thereto, she does not thereby 
recognize or confirm those former assignments, nor 
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does she waive her claim against them by forbearing 
to impeach the title of the assignees when the ingerest 
vests in possession. A wife cannot, even with the 
consent of her husband, dispose by will of prone, 
which she might acquire after his death, but only of 
property over which he himself has a disposing 
power: Scammell v. Wilkinson, 2 Kast, 552. If a 
married woman, with her husband’s assent, makes 
a will of personalty in which she has an expectant 
interest, but that interest does not actually vest in 
her until after her husband’s death, she must, to give 
validity to her will, re-execute it after his death, her 
declaration of adherence to thewill not being sufficient. 
So also if her will affects property which (by his will 
made some years before and never altered) he had 
bequeathed to her absolutely: Willock v. Noble, 8 Ch. 
778, and 7 H. L. 580. The court has jurisdiction 
to sanction on behalf of a married woman a com- 
promise of a suit to make a trustee liable for a breach 
of trust in relation to a fund in which the married 
woman has a reversignary interest. The married 
woman should appear separately: Wall v. Rogers, 
"Wall v. Ogle, L. R., 9 Eq. 58. It was held in Hore 
v. Becher (12 Sim. 467), although it was not neces- 
sary for the decision of the 8asg, that where a single 
woman entitled to ai annuity secured by a bond 
married, her husband could release the security, and 
therefore the annuity, so as to bind the wife. In 
Ellison v. Hluin (18 Sim. 309) by articles entered 
into on the marriage of a feme infant, she and her 
intended husband agreed to assign, on her attaining 
twenty-one, a reversionary interest in persgnalty be- 
longing to her upon the trusts of the settlement. 
The husband and wife made the settlement after she 
was twenty-one, and assigned the reversionary in- 
terest in accordance with the agreement. It fell into 
possession after death of husband. Held that, being 
an infant, she was not bound by articles, and that 
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after her marriage she and her husband could not 
make a valid settlement thereof. 


Exceprion.—By virtue of 3 & 4 Will. 4, o. 74, 
s. 91, and Malins’ Act, a married woman may, in 
certain cases, dispose of her reversionary interests as 
if she were % feme sole, that is, without her acknow- 
ledgment or the concurrence of her husband. See 
In re Rogers (1 C. P. 47), where the husband was 
living apart from his wife, and the court refused, on 
husband’s application, to rescind the order. However, 
an order may be rescinded if obtained by fraud or 
the suppression of facts which ought to have been 
disclosed at the time of applying for it: Hx parte 
Cockerell, 4 C. P. D. 39. 


ASSIGNMENT BY HUSBAND ALONE.—If the husband 
assign his wife’s choses in reversion, the rights of the 
assignee will be as follows:—(a) Jf they vest in 
possession during the coverture, they will belong to 
the assignee, subject in the case of equitable choses 
in action to the wife’s equity to a settlement; (b) if 
before they fall into possession the wifs dies leaving 
the husband surviving, they will become the property 
of his assignee absolutely upon the husband taking 
out letters of admifistration to his wife’s estate ; 
(c) but if the husband die leaving the wife surviving, 
the assignee will take nothing. 


Death of wife.—If the reversionary chose 
in action does not vest in possession during 
the coverture, and the wife predecease the 
husband, when it so vests he is entitled to it 
upon taking out letters of administration. 


His particular assignee or his trustee in bank- 
ruptey will be entitled under such circumstances: 
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6 
Drew v. Long, 22 L. J. (Eq.) 717. If the husband 
also die before it vests, his representatives must stake 
out administratton to the wife: Re Goods of Harding, 
L. R., 2 P. & D. 394. 


Divorce, judicial separation, or protection 
order.—If a divorce, judicial separation, or 
protection order is obtained before the rever- 
sionary interest vests in possession, it will go 
to the wife unaffected by any_ disposition of 
the husband or of the husband and wife, 
unless made in accordance with Malins’ Act: 
Re Insole, L. R., 1 Eq. 470; Wilkinson v. Gitb- 
son, L. R., 4 Eq. 162; see 20 & 21 Viet. 
c. 89, sects. 21 and 25. ; 


- ~ CH@SES IN AUTRE DROIT. 


After 31st December, 1882, no personalty 
coming to the wife in autre droit, i.e. as 
executrix, administratrix, or trustee, will vest 
beneficially or legally in the husband by mar- 
riage or during marriage. She may transfer 
‘it without his concurrence or consent, and be 
sued and sue in respect thereto as if she were 
a feme sole: see M. W. P. Act, 1882, sects. 1, 
2, 0, 18 and 24, and notes thereon, post. 

Before the lst January, 1883, the legal 
interest in the wife’s personalty in autre droit 
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vested in the husband or not, according to 
whether it was in possession or reversion, but 
without his consent she could dispose of it by 
will to her exccutors: Scammell v. Wilkinson, 
2 East, 582. 

Thus a husband could surrender or dispose of a 
term which his wife had as administratrix, because 
he could administer in right of his wife without her 
consent, although she could not administer without 
the consent of her husband: Levick v. Coppin, Sir W. 
B. 801. The goods of the wife in autre droit cannot 
be taken in satisfaction of her husband’s debts: Furr 
v. Newman, 4 'T. KR. 621. Payment of money or 
delivery of goods made bond fide to a feme covert 
executrix as such is good against her co-executor, 
although the husband never assented to his wife’s 
acting as executrix and subsequently to the payment 
refused to allow her to act, provided that the pay- 
ment and delivery were made,lond fide at her request 
as executrix without knowledge of his dissent, though 
it was known she was a feme covert: Pemberton v. 
Chapman, 7 Ki. & B. 210. Payment of money due 
to the wife as executrix is not evidence to maintain 


‘action for money had and received to the use of her 
husband: Anon., 1 Salk. 282. 


( 117 ) 


CHAPTER ITT. 
THE HUSBAND'S LIABILITIES. 


WIFE’S ANTE-NUPTIAL CONTRACTS. 
The M. W. P. Act, 1870, enacted that no 


husband married after the passing of the act 
(9th August) should by reason of his marriage 
be lable for the debts of his wife contracted 
before marriage (sect. 12). The M. W. P. 
Act, 1874, declared it to be ‘not just that 
the property which*a woman has at the time 
“of her marriage should pass to her husband, 
and that he should not be ae for her ee 
contracted before marriage,’ and enacted that 
any husband married ae the passing of the 
act (30th July) should be liable for such debts, 
and that he and his wife might be jointly sued 
therefor, but restricted his liability to certain 
assets vesting in the husband by reason of 
the marriage. His liability ccased with the 
termination of the coverture: Bell v. Stocker, 
10 Q. B. D. 129. See M. W. P. Act, 1882, 
sect. 14, and notes thereon, post. By this last act 


118 THE LAW OF HUSBAND AND WIFE. 


any husband married after December 31st, 
1882, is liable for the ante-nuptial debts and 
contracts of his wife, including any ante- 
nuptial liabilities to which she may be subject 
under the acts relating to joint stock com- 
panies, to the extent of all property whatso- 
ever belonging to his wife which he shall have 
acquired or become entitled to from or through 
his wife after making certain deductions (secé. 
14); butas between him and his wife, in the 
absence of any contract between them to the 
contrary, her separate property is primarily 
liable for all such debts or contracts and for 
all damages and costs recovered in respect 
thereof (sect. 18): sce notes on the sections, post. 


Ante-nuptial debts of women married 
before 9th August, 1870.—The lapse of time 
has made this branch ofthe subject of com- 
paratively little importance with regard to 
simple contracts, but as specialty contracts 
can be sued on within twenty years from 
the time when the right of action arises in 
regard to them, it is still necessary to treat 
of it. 

The husband is liable to the full extent upon the 
contracts of his wife made by her before marriage, 


provided he be sued in her lifetime: Obdrian v. Ram, 
Mod. 170, 186. If not paid in his lifetime it 
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survives against her on his death: Woodman v. Chap- 
man, 1 Camp. 189. If she die before him equity will 
not help the creditor, even to the extent of the portion 
she brought to her husband. On the other hand, if 
judgment has been recovered against him for the 
debt while she was living and then she dies, equity 
will not relieve him against the judgment’ even if she 
has brought him no portion: Heard v. Stamford, 3 P. 
Wms. 409. An order of discharge obtained by a 
bankrupt husband will extinguish the debt both as 
against him and his wife: Lockwood v. Salter, 5 B. 
& Ad. 308, and Miles v. Williams, 1 P. Wms, 249. 
Where a woman dum sola gave a promissory note, 
and the husband, being sued upon it after the mar- 
riage, pleaded the Statute of Limitations, it was held 
that payments of interest by the wife without the 
authority of the husband were not sufficient to take 
the case out of the statute: Neve v. Hollands, 16 Jur. 
933; see also Pittam v. Foster, 1 B.“& C. 248. An 
express promise by a husband to pay a debt incurred 
by his wife, for which he is not otherwise liable, is 


binding : Harrison v. Hall, 1 M. & Rob. 185. 


WIFE’S POST-NUPTIAL CONTRACTS. 


As a general rule a husband is only 
liable for the contracts of his wife when he 
has expressly or impliedly, by prior man- 
date or subsequent ratification, authorized 
her to pledge his credit, or has so con- 
ducted himself as to make it inequitable for 
him to deny, or to estop him from denying, 
her authority : Thesiger, L. J., in Debenham v. 
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Mellon, 5 Q. B. D. 402. The same judge 
observes that it is a question of agency; and 
in Jolly v. Rees, 15 C. B. (N. 8.) 639, it is dis- 
tinctly laid down that the wife cannot make 
a contract, binding on her husband unless he 
gives her his authority as his agent so to do; 
but this doctrine of agency does not prevail 
in cases where the wife is not provided with 
necessaries by him; or where they are living 
apart, without any fault on the part of the 
wife, and she is not provided for. The law 
upon this matter may be regarded as defin1- 
tively settled by the exhaustive judgments 
in Debenhamsv. Mellon. This case was as 
follows: The husband was the manager of 
a limited company’s hotel at Bradford, and 
his wife acted as manageress. ‘ They~co- 
habited together, and he made his wife an 
allowance for clothes, but forbade her to 
pledge his credit for them. She purchased 
clothes in London, the bills for which were 
first made out in her name and paid for by 
her. She afterwards incurred with the same 
tradesmen a debt for clothes, payment for 
which was demanded from the husband, with 
whom previously they had had no com- 
munication. 
The case was first heard by Bowen, 
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then in the Court of Appeal by Bramwell, 
L. J., Baggallay, L. J., and Thesiger, L. J., 
and. finally in the House of Lords by Lord 
Selborne, Lord Blackburn and Lord Watson. 
All these judges unanimously approved of 
the principle laid down in Jolly v. Rees. 
Since the above case was decided the 
Married Women’s Property Act, 1882, has 
expressly enacted that ‘a married woman 
shall be capable of entering into and render- 
ing herself hable in respect of and to the 
extent of her separate property on any con- 
tract,” and that ‘‘ every contract entered into 
by a married woman shall be deemed to be 
a contract entered into by her with respect 
to and to bind her*separate property, unless 


the contrar} be shown.” 


1. Where Husband gnd Wife are living together. 


Presumption of law as to contracts of 
wife.—On and after lst January, 1883, every 
married woman is presumed to contract with 
reference to her separate estate. Before 
1883, where a husband and wife were living 
together, there was a presumption that she 
had his authority to bind him by her contract 
for articles suitable to that station which he 
permitted her to assume: Jolly v. Rees, 15 
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C. B. (N. 8.) 628; Debenham v. Mellon, 6 App. 
Cas.24; 5 Q. B. D. 394. 


The husband’s liability is not founded upon any 
rights peculiar to the conjugal state, but on the wider 
ground of agency. The mere fact of marriage or of 
cohabitation does not make the wife the agent in law 
of her husband to bind him and to pledge his credit 
by her contract, except in the particular case of 
necessity. It is for the jury to decide whether she 
had this authority: Zeid v. Teakel, 13 C. B. 627. 
The death of the husband therefore revokes her 
authority to bind him: Smout v. Llberry, 10 M. & 
W. 1. In this case a man who had been in the 
habit of dealing with the plaintiff, for meat supplied 
to his house, went abroad, leaving his wife and family 
resident in this country, and died abroad. Held, that 
neither his exegutors nor she herself were liable for 
goods supplied to her after his death, but before in- 
formation thereof had been received by her. 


NecessariEs.— Where the authority of tha.awife. 
to bind the husband by her contracts os necessaries 
exists, the question what are necessaries must be left 
to the jury. He is liable not only for things which 
are indispensable, as food, clothing, medicine, &c., 
but he is also liable for articles suitable to the station 
of life which he permits her to assume. The ques- 
tion whether they are necessaries, and suitable to 
her estate and degree as his wife, depends, on the 
one hand, not only on his actual but apparent in- 
come as represented to the world by the rate at 
which he lives and allows her to live; and, on the 
other hand, it depends partly upon the supply of 
similar articles which, in fact, she may have had at 
the time of ordering the goods in question: per 
Cockburn, C. J., in Morgan v. Chetwynd, 4 F. & F. 
451. Furniture for a house may be considered a 
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necessary, provided it is suitable to the rank and 
income of the wife: Hunt v. De Blaquicre, 3 Me& P. 
108. So also may a servant to accompany a wife on 
a voyage where the husband is in a good position: 
White v. Cuyler, 6 T. R. 176. Where a man had 
paid for articles of domestic use for his wjfe’s niece, it 
was held evidence for the jury of his wife’s authority 
to charge him for the child’s education: IM‘George v. 
Egan, 7 Scott, 112. Where the wife was indicted 
for keeping a disorderly house, and she had done it 
with the knowledge of her husband, and she also 
with his knowledge employed a solicitor to defend 
her, the husband was held liable for the solicitor’s 
expenses: Shepherd v. Mackoul, 3 Camp. 326. The 
costs of a suit justifiably instituted by a wife against 
her husband for a divorce or a judicial separation 
are necessaries for which she may pledge his credit 
(Stocken v. Pattrick, 29 L.'T. 507; Odtaway v. Hamit- 
ton, 3 C. P. D. 893; Rice v. Shepherd, 6 L. T., N.S. 
432); but not in a case where there was little pro- 
bability of her succeeding, or where the solicitor has 
aeemede preper inquiries into all the circumstances 
of the case: Baylis v. Watkins, 10 Jur., N. 8. 114. 
Money lent to a wife for conducting an indictment 
against her husband for an assault upon her is not a 
necessary: Grindell v. Godmand, 1 N. & P. 168. The 
expenses of a wife’s funeral, if provided by a stranger, 
are necessaries : Ambrose v. Kerrison, 10 C. B. 776, 


Presumption of husband’s liability might 
have been rebutted.— The presumption of the 
authority of the wife to pledge her husband’s 
credit might have been rebutted by proving 
that the husband had expressly forbidden her 
to pledge his credit, even although he had 
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not given notice of such prohibition to the 
person contracting with her: Debenham v. 
Mellon, 6 App. Cas. 24; 5 Q. B. D. 394. 


It might also have been rebutted by showing that 
the wife war, amply supplied by the husband with 
articles suited to the station in life he permitted her 
to assume: Seaton v. Benedict, 5 Bing. 28; Montague 
v. Baron, d D. & KR. 5382; nom. Montague v. Benedict, 
3 B. & C. 681; 8. C. nom. Montague v. Espinasse, 
1 ©. & VP. 356, 502. Also where the articles, 
although suitable, were supplied in excess (Metcalfe 
v. Shaw, 3 Camp. 22; Freestone v. Butcher, 9 C.& P. 
643); also by the fact that the husband made his 
wife an ample allowance: Reneaux v. Teakle, 8 Exch. 
680; Iolt v. Brien, 4 B. & Al. 252. The fact that 
the wife had a separate income might have been 
sufficient to repel the inference of agency, and so 
might evidence that the tradesmen had made the 
bills out in her name, and had drawn bills of ex- 
change on her, which she had. accepted in her own 
name, payable at her own bankers, from her suas 
funds: Freestone v. Butcher, 9 C. & P. 6438. If 
credit were given to the wife, the husband was not 
liable: Bentley v. Griffin, 5 Taunt. 356. The onus 
probandi that the husband was liable lay on the per- 
son seeking to enforce the debt: Spreadbury v. Chap- 
man, 8 C. & P. 371. 


Husband’s liability Where the husband 
and wite are living together, the wife has 
authority, apart from the conjugal relation 
subsisting between them, to bind him by her 
contracts in respect to such matters as are 
generally under the control of the wife: 
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Manby v. Scott, 1 Sid. 109; Emmett v. Norton, 
8 C. & P. 506. . 


As the wife’s agency is not implied from the 
conjugal relation, we submit that the general pre- 
sumption of law under the Married Women’s Property 
Act, 1882, that all her contracts bind her separate 
estate, will not obtain in cases falling within this 
principle. In 2uddock v. Marsh (1 H. & N. 601), it 
was held, that where the wife of a labourer incurred 
a debt for provisions for the use of the family, the 
husband was liable, though he had supplied his wife 
with money to keep the house. In discussing this 
case, Bramwell, L. J., says, in his judgment in 
Debenham v. Mellon (5 Q. B. D. 399), that the 
authority of the wife does not merely spring out of 
the contract of marriage, but that the same authority 
would exist in favour of a sister or hqusekeeper ; and 
in that case the husband, to be free from liability, 
must not only forbid her to pledge his credit for such 
things, but must inform the tradesmen in the neigh- 

d with whom she might deal, that her 
authority was withdrawn. If this view of the case 
is correct, and we think it is, the wife would have no 
authority to pledge the hu&band’s credit in case it 
was not his habit to take credit. The same view is 
taken in Danby v. Scott, supra, viz., that the wife 
acts as the husband’s servant, and if he is in the 
habit of buying for ready money, the husband is not 
liable for goods she may buy. In Jewsbury w. 
Newbold (26 L. J., Ex. 247), the fact that she was 
known by the tradesmen to be a married wgman, and 
supposed to be the defendant’s wife, was held to be 
prima facie evidence that credit was given to the 
husband. In Lane v. Ironmonger (13 M. & W. 368), 
it was held, that the liability of the husband de- 
pended upon the fact whether the wife was his 
agent; and in Hobinson v. Nahon (1 Camp. 248), it 
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was held, that if a man marries a woman, and holds 
her out to the world as his wife, he does not dis- 
charge himself from his liabilities for necessaries 
supplied to her by proving a previous marriage 
between himself and another person, unless he brings 
home a clear knowledge of the celebration of the first 
marriage to the person who supplied the necessaries 
to the second wife. 


Where wife carries on a business.— 
Where the husband and wife are living to- 
gether, and the wife carries on a business, it 
will be presumed that she is the agent of her 
husband in matters with reference thereto: 
Phillipson v. Hayter, L. R., 6 C. P. 38. 


In Petty v. Anderson (3 Bing. 170), a wife carried 
on business on her own account during her husband’s 
imprisonment. He having returned to live 
after his discharge was held liable for articles 
plied for the purposes of the business with his know- 
ledge, though the inyoices and receipts were in the 
name of the wife, and she was acknowledged tenant 
by the landlord, and was rated in her own name. 
Agency of the wife to make contracts relating to the 
husband’s business may be inferred from her being 
spen in her husband’s country house of business, 
conducting the business and giving directions to 
the foreman: Plimmer v. Sells, 3 N. & M. 422. 
A., who kept a fruiterer’s shop, became in 1824 
a bankrupt, but did not surrender to his com- 
mission; and from that time till 1883 the business 
was carried on by his wife. Fruit was supplied 
to her between 1828 and 1832. A. was seen in 
London a few times during 1824 and 1833, and was 
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arrested at his shop; and this was held sufficient 
evidence to go to the jury, and to show that,A.’s 
wife acted as his agent; Smallpiece v. Dawes, 7 C. & 
P. 40. See also Clifford v. Burton (1 Bing. 199), 
where the wife served in her husband’s shop, and 
carried on the business in his absence, and offered to 
pay for goods supplied, if the plaintiff would allow 
10/7. which she claimed, and gave a receipt in full. 
These facts were taken as evidence of agency. And 
in Lord v. Hall (8 C. B. 627), upon an issue as to 
the indorsement of a promissory note by J. S., it 
was proved that the wife of J. S. had the general 
management of his business, that she was in the 
habit of drawing, accepting, and indorsing bills and 
notes in her name, and that the name of J. S. was 
indorsed upon the note in question by his daughter, 
by the direction and in the presence of her mother, 
and the jury accordingly found that the indorsement 
was within the scope of the wife’s authority. But in 
Meredith v. Footner (11 M. & W. 202), where the 
wife was the agent of her husband in the matter of 
her statement as to paying the rent was 
ield not to be evidence against her husband of the 
terms of his tenancy. 


a 
? 


Necessity.— The conduct of the husband, 
even when he has not authorized the con- 
tracts of his wifc, may be of such a nature as 
to estop him from denying her authority to 
bind him thereby. 


Thus, where a husband is living with his wife, 
but gives her nothing but the shelter of his house, she 
ean pledge his credit for necessaries, although he has 
Sy her to do so: Debenham v. Mellon, 5 Q. 

. D. 394. | 
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Ratification——When the wife has no 
authority to make contracts to bind her hus- 
band, he may by his subsequent ratification 
become liable upon them: Thesiger, L. J., 
in Debenham v. Mellon, 5 Q. B. D. 402. 


Where a wife had in one single instance i a 
goods, which were delivered at the lodgings of her 
mother, without her husband’s knowledge, but for 
which he subsequently paid, it was held that, in an 
action for other goods, also bought by the wife from 
the same tradesman, and delivered at the mother’s 
lodgings, though at a different place, that evidence 
of these facts were proper to be left to the jury to 
show agency in the wife, and a sanction of her 
dealings by the husband: Filmer v. Lynn, 4 N. & M. 
559, The mere fact that the husband has seen the 
goods in the possession of his wife is no ratification, 
more especially when at the time of ordering she was 
acting contrary to her husbgnd’s wishes: Atkins v. 
Curwood, 7 C. & VP. 756. Where a hushynd had 
taken his wife to a particular place, and not provided 
her with funds; but wrote to the person who had 
provided her with beard and lodging in such a way 
as to imply acquiescence in” her remaining there; 
these facts were left to the Jury as evidence of liability : 
Jenner v. Hill, 1 F. & EF. 269. A wife, unknown to 
her husband, bought a field from her father, and the 
husband was put into possession. ‘Ten years after the 
father attempted to eject the husband, who, being 
made arquainted with the circumstances, insisted 
on retaining the field, and the father was held bound 
to convey it to him: Millard v. Harvey, 34 Beav. 
237. Where a wife accepted a bill of exchange 
addressed. to her husband in her own name, and the 
husband when it became due said he knew all about 
it, he was held liable as acceptor: Lindus v. Bradwell, 
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5 C. B. 583. A husband is liable for a loan of 
money to his wife made at his request: Stevensor v. 
Hordie, 2 W. Bi. 872. «Where a husband promised 
to repay a loan made to his wife when convenient, 
although he had not been privy to the loan, it was 
held that there was evidence of ratificatiqn to go to 
the jury: West v. Wheeler, 2.C. & K. 714. 


2. Where Husband and Wife are living Apart. 

A separation of the husband and wife 
may be either with the consent of both 
parties, or by the act of one of them. The 
consent may be given by a separation deed 
or otherwise; and, in the case where the 
separation is contrary to the wish of one of 
the parties, it may be caused by the act of 
the husband or of the wife. The sepa- 
ration, way also arisé by law; as by divorce 
or judicial separation, or by imprisonment; 
or in some other way, a8 by the lunacy of 
one of the parties. +A husband will only be 
lable for the contracts of his wife living 
apart from him when she has not an adequate 
provision for her maintenance, and even in 
this case he will not be liable if the separa- 
tion has been caused by the fault of the wife 
alone. 


_ Adequate provision.— Where the wife has 


an adequate provision, she has no authority 
E, K 
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te bind her husband by her contracts even 
for necessaries; and the rule is the same 
whether the separation is by mutual consent, 
or has been caused by either of the parties. 
against the wish of the other of them. 


Provided there is a competent provision for the 
wife, whether made by the husband or not, he is 
not. liable upon any contracts made by her after 
they have separated by consent: Dixon v. Hurrell, 
8 C.& P. 717. The burden of proof les upon the 
plaintiff to show that a wife living apart from her 
husband had an express or implied authority to 
pledge his credit. Such an authority is implied 
where the wife has no means, and it lies upon the 
husband to show that she has a competent provision : 
Dizon v. Hitrrell, supra, and Johnston v. Summer, 
3 H. & N. 261. Such an authority would not be 
implied where the wife is capable of supporting 
herself, or has a sufficient allowance. In the case 
last cited, the husband and wife separuted by mutual 
consent, when it was verbally agreed that the wife 
should continue to have the 200/. a year settled upon 
her at the marriage} and it was held that the husband 
was not liable for necessaries supplied to his wife, 
the plaintiff having failed to show that the allowance 
was insufficient, or that she had his authority to 
pledge his credit. It 1s not necessary that the allow- 
ance should be by deed of separation, and the 
sufficiency of the allowance is a question for the 
jury (folder v. Cope, 2 C. & K. 437 ; Hodgkinson v. 
Fletcher, 4 Camp. 70); unless the wife, where the 
separation is by mutual consent, makes her own 
terms as to her income, although afterwards it proves 
to be insufficient for her support: Hastland v. 
Burchell, 3 Q. B. D. 482; Biffin v. Bignell, 7 H. & 
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N. 877. An adequate allowance means such as is 
sufficient for the support of the wife according® to 
her husband’s situation.in life: Liddlow v. Wilmot, 
2 Stark. 86. It is for the husband, not the jury, 
to fix the standard of living for his family: Harrison 
v. Grady, 14 W. R. 139. Alimony pendente lite or- 
dered to be paid by the husband to the wife is deemed 
to be a sufficient allowance: Willson v. Smyth, 1 
B. & Ad. 801. <A voluntary pension from the crown 
to a wife during pleasure is not an adequate pro- 
vision: Thompson v. Harvey, 4 Burr. 2177. When 
there is an adequate allowance, but the husband 
under a mistake of law promises to pay any debts 
she may incur, he will be bound: Lornbuchle v. 
Hornbury, 2 Stark. 177. Notice to tradesmen that 
the wife has a sufficient allowance is not necessary : 
Reeve v. Conyngham, 2 C. & KK. 444; Mizen v. Pick, 
3M. & W. 481. These cases must be considered as 
overruling Rawlyns v. Vandyke, 3 Esp. 250. Where 
a husband has dealt with tradesmen for ready money 
during his cohabitation, with his wife, he need not 
give notige to, them of the separation in order to 
iakey himself becoming liable upon her contracts 
or necessaries; but to escape liability he must give 
such notice to tradesmen with whom he had autho- 
rized his wife to deal on*credit during their cohabita- 
tion: Walls v. Biddick, 22 W. Rh. 76. The authority 
of a wife to pledge her husband’s credit is no greater 
when the husband is a lunatic than when he is sane 
and they are living apart; if she has an adequate 
allowance, he is not bound by her contracts: Richard- 
son v. Dubois, L. R., 5 Q. B. 51. Where the 
husband by force compels his wife to execute a deed 
of separation, and thereby to accept of a very small 
maintenance, much inferior to her rank and fortune, 
equity will cancel the deed and refer to the Master to 
settle proper maintenance: Lambert v. Lambert, 2 


Bro. P. C. 18. 
K 2 
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Savings from allowance.—At law the 
husband was entitled to the savings by the 
wife out of the allowance he gave to her 
for her support while hving apart from 
him (Messenger v. Clarke, 5 Exch. 388); 
but not in equity, where they were con- 
sidered part of her separate estate: Brooke 
v. Brooke, 25 Beav. 342. 


Inadequate provision.—Where there 1s 
an inadequate provision for the wife, the 
husband is liable upon his wife’s contracts 
for necessaries if the separation is by mutual 
consent, or if it has been caused by the act 
of the husband alone. 


A mere agreement for an adequate ‘ provision is not 
an adequate provision; it must be regularly paid. 
In Ewers v. Huttop (3 Esp. 255), in an action for 
necessaries supplied to the defendant’s wife, whom he 
had turned out of doors, he pleaded that an adequate 
allowance had been secured to her by a separation 
deed made subsequently, but this was held to be no 
defence, as the deed, not having been executed by her 
trustee, was void, and could not therefore be enforced 
against the husband. In Collier v. Brown 38 F.& F. 
67), where the wife separated from her husband under 
an agreement with his father for a specific weekly 
sum, which was not paid, the husband was held 
liable for necessaries supplied to his wife. See also 
Beale v. Arabin, 36 L. T. 249; Nurse v. Craig, 2 
B. & P., N. R. 148. 
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Notice of husband to tradesmen. =os A 
mere notice by the husband that he will 
not pay for goods supplicd to his wife will 

t avail him if under the circumstances 
Beane case he is liable. ° 


But if the husband and wife both deal with the 
same tradesman, and the latter agrees with the hus- 
band not to charge him for goods to be supplied to 
his wife, the tradesman cannot after that charge the 
husband for such goods (Dixon v. Hurrell, 8 C. & P. 
717), nor can the husband be charged where credit is 
given to another person: Harvey v. Norton, 4 Jur., 
Q. B. 42. Where the husband is liable for necessaries, 
a general advertisement or particular notice to in- 
dividuals not to trust her will not prevent such 
liability attaching upon him: Jarris v. Morris, 4 Esp. 
41; Bolton v. Prentice, 2 Str. 1214. 


“Onus probandi.—It lies upon the plaintiff 
to prove that where the wife 1s living apart 
from the husband the sepfration occurred 
under such circumstances as to make the 
husband lable: Chford v. Laton, 3 C. & P. 
15; Mainwaring v. Leslie, 2 C. & P. 507; 
Edwards v. Towels, 6 Scott, N. R. 641. 


Separation caused by conduct of hus- 
band. — If a husband turns his wife out 
of doors, or so conducts himself that she is 
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an adulterer: Car v. King, 12 Mod. 372; Manwair- 
ing.v. Sands, 2 Str. 706. If the wife who has 
voluntarily left her husband: offers to return, and 
the. husband absolutely refuses to receive her, his 
liability upon her contracts for necessaries is, per- 
haps, revived from that time: see Manby v. Scott 
(1 Sid. 109); and Child v. Hardyman (2 Str. 875), 
where it was held that where the husband offered 
to let the wife live in his garret there was not: 
an absolute refusal. But where the wife has eloped 
with an adulterer the husband cannot be liable 
on her contracts until he has actually received her 
back (Robison v. Gosnold, 6 Mod. 171); and the 
husband is discharged, whether the tradesman has 
notice of the separation or not. A husband is not 
liable to a penalty under the act 5 Geo. 4, c. 83, 
s. 3, for neglecting or refusing to maintain his wife 
where she has left him and committed adultery, 
although since her departure he has himself been. 
guilty of adultery (A. v. Fiintan, 1 B. & Ad 227, 
and Culley v. Charman, 7 Q. B. D. 89); neivter is 
he liable where he offers to take a wife back who 
refuses to live with him: Yannagan v. Bishop 
Wearmouth (Overseers), 8 El. & Bl. 451. Where 
in pursuance of arficlts of separation, securing a 
maintenance to the wife, sie quits her husband’s 
home against his wishes, and continues to live apart 
from him, though he offers to receive her back and 
provide for her in his house, he is not liable for 
necessaries even if the maintenance is withdrawn: 
Hindley v. Westmeath, 6 B. & C. 200. Where a 
wife without her husband’s consent left the boarding- 
house in*which he had placed her, and ordered goods 
which were supplied to her, and the tradesman in his 
presence asks her for the money, or the return of the 
articles, and it is in the power of the husband to 
return the articles, he is liable, unless he returns 
them: Waithman v. Wakefield, 1 Camp. 119. 
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Adultery of wife.—A husband is not liable 
upon his wife’s contracts after he becomes 
aware of her adultery: Govier v. Hancock, 6 


T. R. 603. 


In this case the husband had turned his wife out 
of doors at a time when there was no imputation 
upon her conduct, and had before committed adultery 
himself: see also Hmmett v. Norton, 8 C. & P. 506; 
Cooper v. Lloyd, 6 C. B., N. 8. 519. He is liable, 
however, for necessaries supplied before he knew of. 
her adultery: Houliston v. Smyth, 3 Bing. 127. If 
the husband puts away his wife for adultery he is 
not liable, even for necessaries, if at the trial it is 
a that she was guilty of adultery. If a hus- 

and after the wife has been living apart from him 
in adultery takes her back again, and then puts her 
out, he will be liable for necessaries supplied to her: 
Harris vy. Morris, 4 Esp. 41. Condonation is a 
blotting out of the offence imputed, so as. to restore 
the offending party to the same position which he or 
she held before the offence was committed. Mere 
forgiveness of the offence not followed by conjugal’ 
cohabitation is not condonation: Heats v. Keats, 28 
L. J., P. & M. 57. Where a wife has committed. 
adultery, and the husband has left her in his house with 
two children bearing his name without making any 
provision for her in consequence of the separation, 
and she continues in adultery, the husband will still 
be lable for necessaries supplied to her by tradesmen. 
who do not know, and can not be reasonably 
expected to know, the circumstances under which 
she is living: Norton v. Fazan, 1 B. & P. 226. 
It lies upon the husband to prove the adultery of the 
wife, and the finding of a jury in the Divorce Court, 
that she had committed adultery with the co-respon- 
dent, although no decree was granted, on account of 
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the husband’s adultery, is not conclusive evidence : 
Needham v. Bremner, L. B., 1 C. P. 588. | 


Necessaries.— Necessaries are those articles 
which are suitable to the wife’s station in life, 
and not merely articles she is compelled to 
purchase: Bazeley v. Forder, L. R., 38 Q. B. 
563. 


Board and lodging for a wife’s servant may be 
considered necessaries, but not board and lodging 
for a lap-dog: Reed v. Moore, 5 C. & P. 200. Money 
per se is not a necessary (Paule v. Goding, 2 F. & 
EF’, 585), andif lent to the wife could not be recovered. 
at law, though in equity the lender was able to 
recover from the husband so much of the money as 
had been actually spent upon necessaries, for the 
supply of which he is liable: Jenner v. Morris, 
3 Be G. F. & J. 45 (overruling May v. Skey, 16 
Sim. 588); Deare v. Soutten, L. R., 9 Eq. 151, and 
Johnston v. Manning, 12 Ir. C. L. R., Qu B. 148 
The rule of equity will now prevail in all the Divi- 
sions of the High Court. In Harris v. Lee (1 P. Wms. 
482), where money was tent to pay the doctor for the 
cure of an infectious disease communicated to the wife 
by the husband, it was held that his executors were 
liable therefor. Where a child 1s by law (order of 
the Master of the Rolls) properly in the care of a wife 
who is living separate from the husband for a justifiable 
cause, the reasonable expenses of providing for it are 
necessaries: Bazeley v. Forder, L. R., 3 Q. B. 559. 
Otherwise, where the children have not been con- 
signed to her care by law: Hodges v. Hodges, 2 
Peake’s Rep. 79. Legal expenses incurred by the 
wife may be necessaries; e.g. an attorney’s expenses 
properly incurred for exhibiting articles of peace on 
behalf of the wife against the husband (Shepherd v. 
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Mackoul, 3 Camp. 326), even although she has a 
separate allowance: Zurner v. Rookes, 10 Ad. & El. 
47. Expenses incurred by wife in enforcing a mar- 
riage settlement and in taking preliminary proceed- 
ings for divorce: Williams‘ v. Fowler, Maclel. & Y. 
26Y. Legal expenses incurred by a deserted wife: 
(1) preliminary and incidental to a suit for restitu- 
tion of conjugal rights; (2) in obtaining counsel’s 
opinion as to the effect of an ante-nuptial agreement 
for a settlement; (3) in obtaining professional advice 
as to the proper mode of dealing with tradespeople 
who were pressing her for payment of necessaries 
supplied to her since the desertion, and how to pre- 
vent a distress being levied on furniture belonging to 
the husband in the house she occupied: Wilson v. 
Ford, L. R., 3 Ex. 63; see also Brown v. Ackroyd, 
5 EK. & B. 819. The following legal expenses were 
held not to be necessary : Expenses incurred by wife 
justifiably living apart from her husband in resisting 
his endeavours to recover their child over seven years 
living with her: Mecredy v. Taylor, 7 Ir. R., C. L. 
256; theexpense of making for the wife’s trustee 
a counterpart of a deed of separation agreed to by the 
husband: Ladd v. Lynn, 2M. & W. 265. Funeral 
expenses of a wife voluntarily paid by a stranger are 
always recoverable agdinst the husband, whether she 
was justified in leaving him or not, or whether the 


separation was by mutual consent: Jenkins v. Tucker, 
1H. Bl. 91. 


WIFE’S ANTE-NUPTIAL TORTS. 


As to women married before 30th July, 
1874.—The husband was personally lable 
for the torts of his wife committed before her 
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marriage with him, in respect of which no 
judgment had been recovered against her. 


This is a point of but little importance now, as 
most actions ex delicto are barred by the lapse of six 
years. 


As to women married between 30th July, 
1874, and 31st December, 1882.—<A husband 
married between these dates is hable in an 
action for damages caused by the tort of his 
wife committed before marriage to the extent 
only of certain assets. 


See M. W..P. Act, 1882, sects. 14 and 15, and 
notes thereon, post. His lability under the Act of 
1874 ceases with the termination of the coverture: 
Bell v. Stocker, 10 Q. B. D. 


As to women married after 31st December, 
1882.—A husband marricd after this date is 
hable for his wife’s ante-nuptial torts to the 
extent only of all property whatsoever be- 
longing to his wife which he may have 
acquired or become entitled to from or 
through*his wife, after deducting therefrom 
any payments made by him, and any sums 
for which judgment has bond jfide been re- 
covered against him in respect of any ante- 
nuptial debts, contracts or torts. See M. W. 
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P. Act, 1882, sects. 14 and 15, and notes 


thereon, post. : 


As none of the wife’s property vests in a husband 
married after 1882, either by virtue of the marriage 
itself or during marriage, his lability is.confined to 
ny interest in her property given to him by his 
wife. 


WIFE’S POST-NUPTIAL TORTS. 


Husband’s liability. Before 1883, the 
husband was answerable for all the post- 
nuptial torts of his wife. In, Wainford v. 
Heyl (20 ig. 324), Sir G. Jessel, M. R., states 
the law on this subject. He says:—‘‘ A 
fortiori ghe [ the married woman | is not liable 
[z.e., her separate estate] for general torts, 
but her husband is along hable. Her separate 
estate may be liable for a fraud relating to 
the separate estate, «7 e. dealing with the 
separate estate by way of fraudulent re- 
presentation ;” and it ‘‘may be made hable 
for an actual appropriation of funds subject 
to the settlement and the same trusts which 
create the separate estate... Strictly speak- 
ing she cannot commit torts; they are the 
torts of her husband, and therefore she 
creates as against her husband a liability.” 
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The question remains, how has the old law 
been affected by recent legislation? The 
part of the M. W. P. Act of 1882, dealing 
with the matter, is sub-section 2 of sect. ]. 
For the reasons stated, in our commentary 
upon the act (see ost), we consider that the 
present law upon the subject may be thus 
stated. A husband is liable for the general 
torts of his wife, but her separate estate 1s 
also liable, and the wife may be sued alone 
thereon in all respects as 1f she were a 
JSeme sole. 


The husband’s liability for the torts of his wife 
is only indirectly affected by the Act of 1882. The 
person injured by his wife’s wrongful act has now 
two courses open to him when seeking redress: 
(1) He may either sue the wite alone, in which case 
her separate property only will be liable tor damages 
and costs; or (2) he may sue the husband and wife 
jointly. With this, exception the law, as given 
below, remains in force, viz. :+— 

The husband is answerable for all his wife’s torts 
committed during coverture, in which case the action 
must be joint against them both, for if she alone 
were sued it might be the means of making the hus- 
band’s property liable, without giving him the op- 
portunity, of defending himself: Bacon’s Abr. Bar. & 
Feme (L.) The husband is liable for the general 
torts of his wife: Wainford v. Heyl, 20 Eq. 324. 

The following are examples of cases in which the 
husband has been held liable for the torts of his wife 
committed during coverture :— 

For slander, in Ferguson v. Clayworth, 6 Q. B. 
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(N.8.) 269; for libel, in Head v. Briscoe, 5 Car. & P. 
484; for assault and battery, in Watson v. Thorpe, 
Cro. Jac. 239, and in Wine v. Saunders, 4 Bing., N. 
C. 96; for trespass, in Smalley v. Kerfoot, 2 Str. 
1094; for fraud, in Chariton v. Coombes, 9 Jur. (N. 8.) 
904; for trover, in Keyworth v. Hill, 3 .B. & Ald. 
685; Catterall v. Kenyon, 3 Q. B. (N. 8.) 310. 


Torts founded upon contract.—Whcre a 
husband is liable for the torts of his wife, the 
tort upon which such liability is founded must 
be a tort simplictter, and not one which is 
either founded upon or connected with a 
contract. 


The oldest authority for this rule is Cooper v. 
Witham (1 Levinz, 247; 1 Sid. 875, S.C.) Cooper 
sued husband and wife, for that she, being covert, 
affirmed herself to be gole, and requested the plain- 
tiff to mewagz her, which he did, whereby he was dis- 
turbed in conscience, and put to great charge by the 
husband. Held, that the hugband was not lable, as 
the representation was in regar@ to a contract of the 
wife, or, in other words, that the action sounded in 
contract. ‘This decision was followed in the Liverpool 
Adelphi Loan Association v. Fairhurst (9 Exch. R. 422), 
where it was held that an action did not lie against 
a husband and wife for a false and fraudulent repre- 
sentation by the wife to the plaintiff that she was 
sole and unmarried at the time of her signing a pro- 
missory note as surety to him for a third person, 
whereby the plaintiff was induced to advance a sum 
of money to that person. In Wright v. Leonard (11 
C. B. (N.8.) 258), Williams and Willes, JJ., held, 
that the husband was properly joined as a defendant 
in an action for her false and fraudulent representa- 
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tion that certain acceptances were the acceptances of 
her husband, whereby the plaintiffs were induced to 
discount them, and sustained loss through their turn- 
ing out to be forgeries. But Erle and Byles, JJ., 
differed, on the ground that the false representation 
was substantially a warranty of a debt, and so in the 
nature of a contract. All the judges agreed with the 
principle, but differed as to whether or not the repre- 
sentation was connected with a contract: see also 
Rawlings v. Bell, 1 C. B. 951. 


Wife agent for her husband.—The wife 
may, however, as agent for her husband, 
make a false and fraudulent representation 
in relation to a contract, for which he will 
be liable in damages. 


A baker, being desirous of selling his business, 
authorized a broker to find him a purchaser therefor. 
The broker inserted an advertisement containing a 
false representation as to the extent of tne business 
done. An intending purchaser asked the wife, who 
managed the business for her husband, whether the 
business was as good as the advertisement stated, and 
she replied in the affirmative. Although the hus- 
band was not a party to the misrepresentation, he was 
held liable because his wife was his agent for the 
purpose of making representations as to the business : 
Taylor v. Green, 8 OC. & P. 3816. Whether she has 
or has not acted as his agent is a question for the 
jury: Att.-Gen. v. Riddell, 2 Tyr. 528. 


A husband is also lable for injuries suf- 
fered by a servant obeying the directions of 
his wife, who acts as the husband’s agent in 
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the business in which such servant is bak 
gaged: Miell v. English, 15 L. T. 249. 


In this case, the husband was the owner of a cart, 
which was so much out of repair as to be unsafe for 
anyone to ride in it. The wife, who agsisted her 
husband in the management of the business, ordered 
the servant to load the cart and take certain goods 
in it. The cart broke down, and he was injured. 
The husband was held lable in damages, on the 
ground that, in giving such order, the wife acted as 
his agent. 


Misrepresentation.— Where a marricd 
woman makes a false representation with 
regard to her property, even though not 
her separate property, she will be compelled 
to make such representation good to thie 
extent of that property, and such a repre- 
sentation“may be by conduct as well as by 
words: Savage v. Hosier, 9 Mod. 35. 


Termination of coverture.—The husband’s 
hability ceases with the termination of the 
coverture, whether by death or divorce. 


Capel v. Powell (10 Jur. (N. 8.) 1255), decided 
that a husband, divorced from his wife by decree 
absolute, is not liable in an action brought after the 
divorce for wrongs committed by his wite during the 
coverture. 

The husband’s liability for the torts of his wife 
continues so long as the relation of husband and 
wife subsists, although they be permanently living 

BE. L 
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apart. Query, whether this would be so if she were 
living in adultery: Head v. Briscoe, 5 C. & P. 484. 


DEVASTAVITS OF WIFE. 


This subject requires separate treatment, as the 
M. W. P. Act, 1882, has made important altera- 
tions in regard to the husband’s liabilities for the 
wilful neglect, or default, or any other breach of 
trust, of his wife as executrix, administratrix, or 
trustee. 


ANTE-NUPTIAL DEVASTAVITS.—The law, as un- 
affected by recent legislation, was as follows: If a 
Feme sole, being an executrix or administratrix, wasted 
the goods of her testator or intestate, and then mar- 
ried, her husband was liable for such waste: Aings v. 
Hilton, Cro. Gar. 603. But be was only liable during 
the coverture, and if she died in his lifetime he was 
not chargeable after the coverture either at law or in 
equity, (even if he had received a portion with his 
wife, Adair v. Shaw, 1 Sch."& Lef. 263) except as 
to what came to his hands, or his wife’s hands, after 
the intermarriage: Sanderson v. Crouch, 2 Vern. 118; 
Norton v. Sprig, 1 Verh. 309. 

By the M. W. P. Acts, 1874 and 1882, a husband 
married after 30th July, 1874, is liable for the de- 
vastavits of his wife committed before the marriage 
to the extent only of the property coming to him 
through her: see IM. W. P. Act, 1882, ss. 14, 15, and 
24, and notes thereon, post. 


Post-NUPTIAL DEVASTAVITS.—The law, as unat- 
fected by recent legislation, was as follows: A husband 
was liable for all the assets received or devastavits 
committed, either by himself or his wife, during the 
coverture, in respect of an estate of which his wife 
was legal personal representative, and his estate was 
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liable therefor after his death: Adair v. Shaw, 1 Sch. 
& Lef. 243; Smith v. Smith, 21 Beav. 385; Clough v. 
Bond, 3 My. & Cr. 499, S. C.; In re Smith’s Estate, 
48 L. J. (N.8.), Ch. 205. The reason assigned for 
the husband’s liability was, that, as the wife could 
not act alone in administering, his assent must be 
presumed. In the case of Paget v. Read (1 Vern. 148), 
a husband, living apart from his wife, was held 
liable in equity for his wife’s wasting of goods, which 
were devised to her for life only. In Tyler v. Bell 
(2 My. & Cr. 89), it was decided, that, although the 
husband of an administratrix may have become liable 
to make good to the next .of kin of the intestate the 
assets received by himself, or his wife, during the 
coverture ; yet, if the husband, at his death, makes 
his wife his executrix, and she possesses assets more 
than sufficient to answer the demands of the next of 
kin, after paying the other debts, the estate of the 
husband is discharged, and, therefore, the next of kin 
cannot sue an administrator cum testamento annexo of 
the husband as to assets in this country. This deci- 
sion follows Adair v.° Shaw (supra), where it was 
decided, that the estate of the husband of an adminis- 
tratrix was discharged from so much of the intestate’s 
estate received by the husbafid during the coverture, 
as, after his death, carme to his widow, the adminis- 
tratrix. 

A. husband is liable for his wife’s post-nuptial 
devastavits during marriage committed before the 
ist January, 1883, but not for those subsequently 
committed. 

Where the wife accepts any trust, or thg office of 
executrix or administratrix, after the 31st Does 
1882, her husband is not subject to any liability 
unless he has acted or intermeddled in the trust 
or administration; her separate estate is alone liable: 
see the M. W. P. Act, 1882, sects. 14, 15, and 24, 
and notes thereon, post. 


L2 
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CHAPTER IV. 


WIFE’S RIGHTS IN HER HUSBAND’S 
PROPERTY. 


REAL PROPERTY—DOWER. | 
Dower is that part of the husband’s real estate 
which comes to the wife upon his death. 
Formerly there were five kinds of dower— 
(1) At common law; (2) By custom; (3) Ad 
ostium ecclesie ; (4) Ex assensu patris ; and 
(5) De la plus belle. Of these the first two 
alone now exist; (5) perished with military 
tenures, and (3) and (4) were abolished by 
the Dower Act, 1833, which Act also modified 
dower at commen lew:, 


Dower AT Common Law. 

‘Dower at common law is that portion of 
lands or tenements, which the wife hath for 
term of her life of the lands or tenements 
of her husband after his decease for the 
sustenance of herself and the nurture and 
education of her children.”— (Co. Lntt. 31a. 

Questions upon dower at common law can 
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only arise with regard to women married 
before the 1st January, 1834; and as such 
questions are of rare occurrence and will 
within a few years practically come to an 
end, we shall only briefly notices the law 
peculiar to this branch of the subject. Before 
the Dower Act, the law gave a woman her 
dower out of all lands of which her husband 
was solely seised at any time during the 
coverture. As this right was indefeasible by 
the husband alone and could only be released 
with the wife’s concurrence, by an expensive 
legal ceremony, it put a great impediment in 
the way of alienation of land, and various 
devices were adopted to prevent the right 
attaching. The effect of the Dower Act 1s 
practically to extinguish the wife’s night to 
dower in every case except where the hus- 
band dics intestate as to his realty. Even 
then her claim to dower is barred if he has, 
either in the conveyance of the lands to him 
or elsewhere by deed, declared that any 
widow he might leave should not be entitled 
to dower out of his lands; and as, from a 
mistaken conception of the purpose of the 
Act, such a declaration became a common form 
in conveyances, the right of dower has become 
of little value; and the extension of dower to 
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equitable, as well as to legal estates, is a sorry 
compensation. ; 


Derinition.—Dower at common law is the right 
of the wife upon her husband’s death to hold for her 
life the thi:d part of the lands of which he was solely 
seised for an estate of inheritance in possession at any 
time during the coverture, provided that any issue 
that she might have could by any possibility have 
inherited. 


As the fact of seisin depended upon the husband, 
it was sufficient if he was seised in law, otherwise it 
would have been in his power to defeat the wife’s 
right. As we have seen, his own right of curtesy 
depends upon actual seisin where it is possible. The 
condition as to her being the wife of a natural-born 
or naturalized subject, which formerly existed, does 
not apply since the Naturalization Act, 1870, which 
provides (sect. 2), that real property of every descrip- 
tion may be taken, acquired, held and disposed of by 
an alien in the same manner'in all respects as by a 
British subject. ° | 

The inconveniences of dower induced the courts to 
give the benefit of a trust term to a purchaser or 
mortgagee against the wife,'although he took with 
notice of her claim to dower, and it had been created 
subsequently to the marriage or to the vesting of her 
right: Wynn v. Williams, 5 Ves. 130. A dowress, 
however, was not deprived of her right in such case 
in favour of an heir or devisee: Banks v. Sutton, 2 
P. Wms, 707. The learning as to outstanding terms 
assigned to attend the inheritance has become, so 
far as dower is concerned, of such little importance 
even in deducing title, that it is sufficient to refer 
to Shelford’s Real Property Statutes and Preston’s 
Abstracts of Title for further information upon this 
subject. 


WIFE’S RIGHTS IN HER HUSBAND’S PROPERTY. 151 


Equitable estates.—There could be for- 
merly no dower opt of an equitable estate, 
nor out of an estate partly legal and partly 
equitable: Co. Litt. 29a, note 6; Chaplin v. 
Chaplin, 3 P. Wms. 229; Ait.-Gen.ev. Scott, 
Forrest. 138. 


There could be no dower of an estate of inheritance 
partly legal and partly equitable. A. devised her fee 
simple estates to B. upon trust to pay several annui- 
ties, among others an annuity of 300/. to B. himself 
and his heirs :—Held, that dower was not claimable 
out of the annuity, as it was only an equitable interest, 
and the legal estate, being for life, was not commensu- 
rate therewith : Lyster v. Mahony, 1 Dr. & War. 236. 
Mr. Fearne took advantage of this state of the law, 
and invented an ingenious limitation, which gave the 
purchaser of a fee simple estate an unfettered power 
of alienation over it, without the concurrence of his 
wife or a.trustee, and‘at the same time effectually 

revented his wife’s right to dower attaching. This 

imitation was as follows:—The vendor granted the 
estate unto the purchaser and*hig heirs to such uses as 
the purchaser should by deed or will appoint, and in 
default of such appointment, to the useof the purchaser 
for life, with remainder to trustees in case his life estate 
should determine by forfeiture or otherwise in his 
lifetime, nevertheless upon trust to pay the rents and 
poe to him, with remainder upon his decease to his 

eirs. By the exercise of his general power of appoint- 
ment the purchaser was able to dispose of the estate as 
he pleased ; and although, by the rulein Shelley’s case, 
he took an estate of inheritance, yet the vested re- 
mainder in the trustees prevented him being seised of 
the legal inheritance in possession out of which alone 
dower was claimable. Such a limitation does not now 
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bar dower, because it can be claimed out of an estate 
of inheritance, although, as in this case, it is partly 
legal and partly equitable. 


Dower. OF WOMEN MARRIED AFTER 1838. 


Dower is the right of a wife upon her hus- 
band’s death to hold for her life the third 
part of the lands of which he died seised or 
possessed for an estate of inheritance in pos- 
session, whether legal or equitable, or in part 
legal and in part equitable, provided that any 
issue-she might have had by him could by 
any possibility have inherited the said lands, 
and that he died intestate with regard to 
them, without her nght having been barred. 


Requisites of dower.—In order that dower 
may exist, there must be (1) a lawful mar- 
riage; (2) a possibility that issue by wife 
may inherit; (3) death of husband. The 
seisin of husband is no longer necessary. 

Lecat MARRIAGE.—In order that a woman may 
be entitled to dower she must have been the lawful 


wife of her deceased husband: see Chapter I., p. 27, 
as to the requisites of a legal marriage. 


Isstz.—The issue that may be born must be capa- 
ble of inheriting, but it is not necessary that the wife 
should have had any issue. 
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‘‘In every case where a woman taketh a husband 
seised of such an estate in tenements, &c., so as by 
possibility it may happen that the wife may have 
issue by her husband, and that the same issue may 
by possibility inherit the same tenements of such an 
estate as the husband had, as heir to the husband, of 
such tenements she shall have her dower, and other- 
wise not. For if tenements be given to a man and 
to the heirs which he shall beget of the body of his 
wife, in this case the wife had nothing in the tene- 
ment, and the husband hath an estate but as donee in 
special tail. Yet if the husband die without issue, 
the same wife shall be endowed of the same tene- 
ments; because the issue, which she by possibility 
might have had by the same husband, might have 
inherited the same tenements. But if the wife die, 
living her husband, and afterthe husband takesanother 
wife and dies, his second wife shall nof be endowed 
in this case, for the reason aforesaid”: Co. Litt. s. 68. 
Thus if A. grants Whiteacre to himself and his 
wife, with remainder to the heirs of their two bodies, 
with remaigder to his heirs, and his wife dies, and 
then he marries again and dies without issue, his 
second wife shall not have dower, although issue 
by her might have inherited the remainder in fee, 
because during the coverture he was only seised of 
an estate in special tail which her issue could not 
by any possibility inherit: see Co. Litt. 31 b. As 
contradistinguished from curtesy, it is not essen- 
tial to dower that the wife shall actually have issue 
by her husband; the possibility of issue is suffi- 
cient. The law does not set any boundg to the 
possibility of having issue at the most advanced age, 
and therefore it has been held, that though a man 
marries a woman of 100 years of age, she shall have 
her dower, though by possibility of nature she cannot 
have issue: Park’s Dower, 81. 
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DEATH OF HUSBAND.—It seems to have been the 
old law, that where the death of husband could not 
be certainly proved, as where’ he was absent beyond 
seas, the wife could recover dower conditionally, 
viz. that if he returned from beyond seas she should 
render back her dower to the feoffee of the husband 
without suit, and receive the profits in the meantime, 
with sufficient sureties on her part to do the same, or 
otherwise the tenant to keep the land. The question 
of the death of the husband, when brought in issue 
on a writ of dower, was not triable by a jury but by 
the court per testes, and it was said that its judgment 
was final: Park’s Dower, 248. 


‘The property subject to dower.—A woman 
is entitled to dower out of all hereditaments, 
whether corporeal or incorporeal. ‘Thus, she 
is dowable out of lands, manors, tithes, advow- 
sons, rents, profits a prendre, such as common 
appendant or in gross (if certain), «mills, fairs, 
markets, franchises, parcel of an honour, tolls, 
courts, fines, heriots, open mines. 


She is not entitled to dower out of realty bought 
with partnership moneys held by partners for partner- 
ship purposes, unless the equitable presumption of its 
conversion into personalty is rebutted by an agree- 
ment to the contrary between the partners. Lindley, J., 
in his treatise on the Law of Partnership, says (p. 670, 
4th ed.) the true rule is stated in Darby v. Darby 
(3 Drew. 506), “that whenever a partnership pur- 
chases real estate for the partnership purposes and 
with the partnership funds, it is as between the real 
and personal representatives of the partners personal 
estate.’ This rule does not apply to co-owners not 
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being co-partners, nor to partners in profits where 
they are only co-owners of the land producing them. 

All shares in compunies declared by statute to be 
realty, such as New River shares, &c., are subject to 
dower. 

Dower is not claimable out of a personal annuity 
given to a man and his heirs: Holdernesse v. Carmar- 
then, 1 Bro. C. C. 377, nor out of chattels real. A 
widow is not entitled to dower out of an estate in 
which her husband had only the legal interest: Voed 
v. devon, 2 Freem. 43. 


THE QUALITY OF THE ESTATE.— Dower can only be 
claimed out of an estate in inheritance (7. ¢., an estate 
in fee simple or fee tail) in possession. For example, 
A. entitled to Whiteacre in fee in possession grants 
it to B. for life, reserving rent, and then marries C. 
A. dies in B.’s lifetime, C. would not, be entitled to 
dower out of the land or out of the rent: Low v. 
Burron, 3 P. Wms. 268. If in this case the lease 
was for years, C. would be entitled to dower out of 
the lands, hut not out of the rent, as the husband 
would still be seised of an estate of inheritance, 
the possession of the lessee being equivalent to 
the husband’s possession. The result would be the 
same if B. surrendered his life estate to A. If 
there is a vested estate intervening between the 
husband’s life estate and his remainder in fee or in 
tail, there is no estate of inheritance in possession out 
of which dower is claimable. But if there be a grant 
of land to A. for life, then to B. for life, with re- 
mainder to the heirs of A. or to A. in fee simple, and 
B. dies in A.’s lifetime, the estate for life would be 
united to the remainder in fee, so as to make it an 
estate of inheritance in possession. The same result 
would follow if B. released his estate to A.: Dun- 
comb v. Duncomb, 3 Lev. 437; where the grant was 
to A. for life, remainder to B. and his heirs for the 
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life of A. in case A.’s estate determined by forfeiture 
or otherwise during his lifetime, with remainder to 
the heirs male of the body of A., remainder over. 
The intervening vested estate of B. prevented the 
life estate and remainder in tail of A. coalescing, and 
so the widow was not entitled to dower. If in such 
a case, since the Dower Act, B. was merely a trustee 
for A., dower would be claimable, as his estate would 
be in possession, though partly legal and partly 
equitable (sect. 2). Lands were granted to A. for 
life, remainder to B., the son, for life, remainder to 
the first and other sons of B. in tail, remainder to 
right heirs of A. A. died in lifetime of B., who was 
A.’s heir. B. died without issue, leaving a wife: was 
she entitled to dower? Yes, because the contingent 
remainder to B.’s issue was destroyed by the descent 
of the inheritance upon him: Hooker v. Hooker, 2 
Barnard. K. B. 200, 232, 379, 8. C. This would not 
be the case now, as contingent remainders are pre- 
served from destruction. If there be tenant in 
special tail, remainder to him in general tail or fee, 
and his wife die without issue and he marry again, 
his second wife shall be entitled to dower, because a 
tenancy in tail after possibility of issue extinct is 
only a life estate, and toat merges in his remainder 
in fee: Bacon’s Abr. Title Dower B. (3). A widow is 
entitled to dower out of lands of which her husband 
was tenant in tail, although he died without issue: 
Paine’s case, 8 Co. Rep. 34a. But if a rent de novo 
be granted in tail without any remainder over and 
tenant in tail takes wife and dies without issue, she 
is not entitled to dower, as the rent sinks into the 
land for its benefit. If there had been a remainder 
over, she would have been entitled as against the 
remainderman: Chaplin v. Chaplin, 3 P. Wms. 229. 

A. widow is entitled to dower out of a defea- 
sible estate of her husband so long as it exists. 
Thus, suppose a tenant in tail in remainder bars 
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‘his issue only and conveys to a purchaser and his 
heirs, and the preceding estate determines—so long 
as the tenant in tailor his issue are living, the 
widow of purchaser would be entitled to dower: 
Seymour’s case, 10 Rep. 95 b. 

In the case of an estate of inheritance with an 
executory devise over, the widow is entitled to dower 
as against the executory devisee. In Smith v. Spencer 
(4 W. R. 729), it was held that the husband was 
entitled under a will to an equitable estate in fee 
simple in certain hereditaments determinable in tho 
event, which took place, of his dying without leaving 
issue living at his decease, and held, also, that his 
widow was entitled to dower. See also Moody v. 
King (2 Bing. 447), where there was a legal estate 
in fee with an executory devise over. 


Joint estate.—There can be ne dower out 
of a joint estate: Co. Litt. 37 b. 


This rule gave rise to the first device made use of 
to prevent dower attaching upon the purchase or 
mortgage of lands. The grant was taken to the 
purchaser and a trustee for him as joint tenants, but 
as this method necessitated tht trustee’s concurrence 
in every conveyance, and entirely failed of its pur- 
pose if the trustee died before conveyance in the 
lifetime of the purchaser, it was abandoned in favour 
of Fearne’s form of uses to bar dower: see ante, 
p. 151. It the joint tenancy is severed the widow 
would be entitled to dower (Reynard v. Spence, 4 
Beav. 103), otherwise the widow of the suryivor is 
alone entitled to dower: Broughton v. Randall (Cro. 
Bliz. 502), where father and son were both hanged 
from one cart, and the son was seen to struggle the 
longer. There is no presumption as to survivorship 
in cases where two or more persons perish by some 
common calamity. 
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The widow of a tenant in common is entitled to 
dower, and in such a case the dower will be assigned 
in common too, for her estate is simply a continu- 
ance of her husband’s estate. 


Right of dowress.—A dowress is entitled 
to quarantine; to have a third of the lands 
subject to dower assigned to her; is entitled 
to emblements; and can grant leases. 


QUARANTINE.—The widow is entitled to quaran- 
tine, that is, the privilege of continuing in the 
capital messuage or mansion house, or some other 
house whereof she is dowable, forty days after 
her husband’s death, whereof the day of his death 
is counted one; and during this time she is to be 
provided with all necessaries at the expense of the 
heir, and before the end thereof to have her dower 
assigned to her. See 9 Hen. 3 (Magna Charta), c. 7; 
Bac. Abr. Bar. & Feme (B). 


DoweEr.—A. dowress has an estate for life in 
a third of the property subject to her right. 
If before. dower assigned timber is cut down 
upon the estates out of which it is claimable, the 
widow is entitled for life to a third of the interest 
upon the investment of the proceeds: Bishop v. 
Bishop, 10 L. J. (N. 8.) Ch. 302. Where land 
belonging to an infant, subject to his mother’s right 
of dower, was taken by a railway company, and the 
purchase-money, as determined by valuers, was paid 
into court, it was held that the dowress was entitled 
to have the value of her right of dower, as deter- 
mined by the valuers, paid to her out of the fund in 
court: Re Hall’s Estate, L. R., 9 Hq. 179. She is 
entitled to emblements (Fisher v. Forbes, 9 Vin. 
Abr. 3738, pl. 82), also to arrears of dower not ex- 
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- ceeding six years: Curtis v. Curtis, 2 Bro. C. C. 620. 
By the common law, where the land of which the 
widow is dowable consists of arable land, pasture, 
woods and meadow, she is entitled to have assigned 
to her a third of each kind of land, but if, with her 
consent, any one be assigned in lieu of all the rest it 
will be good; so, too, she may accept one of three 
manors in lieu of a third of each: Bac. Abr. Dower, 
D 2. If the heir assigns dower of lands of which 
the husband was seised but the wife not dowable, 
she is tenant in dower of such lands, and so she is if 
she exchanges for such lands that which has been 
assigned to her for dower. The heir may assign a 
recompense in lieu of dower, but if must be a pecu- 
niary rent or a rent in kind, issuing out of the land. 
The assignment of dower must be absolute; not 
subject to any condition or reservation: Wentworth’s 
case, Cro. Eliz. 451. The heir and the widow may 
agree as to the assignment of dower, otherwise it 
ought to be assigned by metes and bounds. She 
cannot enter ‘until it be assigned to her and set 
out either by the heir,*terre-tenant, or sheriff. An 
assignment does not require any deed or writing: 
Rowe v. Power, 2 B. & P. (New), I. 

Mines.—The widow is enfitlgd to dower out of 
mines worked during the coverture, whether by the 
husband or by lessees for years, whether they pay 
pecuniary rents rents in kind. It makes no differ- 
ence whether the mines are under the husband’s own 
land or under land belonging to other persons who 
granted him the minerals or strata absolutely, re- 
serving the surface, for such a grant is a grant of a 
real hereditament in fee simple. But dower is not 
due of mines or strata unopened, whether under the 
husband’s soil or under the soil of others. If the 
land assigned in dower contains an open mine, the 
dowress may work it for her own benefit. Dower 
of mines may be assigned either collectively with 
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other lands or separately of themselves. It is to be 
assigned by metes and bounds, if practicable; other- 
wise by a proportion of the profits or separate alter- 
nate enjoyment of the whole for short proportionate 
periods: Stoughton v. Leigh, 1 Taunt. 402; see also, 
on mines, Dickin v. Hamer, 1 Drew. & 8. 284. 
Leases.—The Settled Estates Act, 1877 (repeal- 
ing the Act to facilitate Leases and Sales of Settled 
Estates, 1856), empowers every person entitled to the 
possession or the receipt of the rents and profits of 
any unsettled estates as tenant in dower to demise 
the same (except the principal mansion house and 
the demesnes thereof, and other lands usually occu- 
pied therewith) for any term not exceeding twenty- 
one years in England or thirty-five years in Ireland, 
provided that such demise be by deed for the best 
rent obtainable without any fine, and the rent to be 
incident to the immediate reversion. 'The deed must 
contain a covenant for payment of rent, and also a 
condition of re-entry on non-payment thereof. The 
demise must not be made without impeachment of 
waste: sect. 46. Any such demise will be valid 
against any person claiming through or under her 
husband: sect. 47. The tenant in dower is not a 
tenant for life under the Settled Land Act, 1882. 


Excessive assignment.—If the heir, a 
minor, make an excessive assignment of 
dower, he can, when of full age, have a writ 
of admeasurement of dower. 


But not if he were of full age when he assigned, or 
if after assignment the dowress improves the lands, or 
if at assignment, in measuring out the land, the value 
of a mine in her portion was overlooked : Stoughton v. 
Leigh, 1 Taunt. 402; Saunders’ case, 5. Co. 12a. If 


WIFE’S RIGHTS IN HER HUSBAND’S PROPERTY. I161 


the sheriff assign excessive dower, the heir may have 
a scire facias to obtain an assignment de novo: Stoughton 
v. Leigh, supra. ; 


Procedure to enforce dower.—Proceed- 
ings to enforce dower may be taken €ither in 
the Queen’s Bench Division or the Chancery 
Division of the High Court. 


At taw.—The Common Law Procedure Act, 
1860, s. 26, abolished all writs of right of dower, 
writs of dower unde nihil habet, and plaints for free- 
bench or dower in the nature of such writs and every 
quare impedit ; and provided that in lieu thereof an 
action should be brought, commencing with a writ 
of summons, indorsed with a notice that the plaintiff 
intends to declare in dower, or for freebench, or in 
quare impedit, as the case may be. 

The action should be commenced in the Queen’s 
Bench Division. It is suggested in the 11th edition 
of Chitty’s Forms, p. 609, that where dower is sued 
for, the indorsement on the writ should be as follows: 
—‘‘The plaintiff’s clazm is in dower for her third 
part [here state the nature of the property, as ten 
acres of arable land, ten acres of meadow land, ten 
acres of pasture land, and ten acres of other land |, with 
the appurtenances, in the parish of in the 
county of as her dower [or freebench], as 
widow of G. H., her husband, whereof she hath 
nothing.” 

This action must be brought within twelve years, 
and the writ of summons may be indorsed with a 
claim for arrears of dower not exceeding six years. 

The forms of indorsement given in the Judicature 
Acts are to be found in App. A., Sect. IV. 30 and 48. 


In Equiry.—Owing to the defective nature of the 
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legal remedy, recourse was usually.had to equity by 
the widow when seeking assignment of dower. The 
court either directs an inquiry as to the right of 
dower and the assignment of it to be made in cham- 
bers, or orders a commission to issue. It forms part 
of the decree, that upon the assignment of dower pos- 
session of the land must be delivered to the dowress: 
Goodenough v. Goodenough, Dick. 795. She is also 
entitled to an account of arrears of dower not ex- 
ceeding six years (3 & 4 Will. 4, c. 27, s. 42), and 
the widow is entitled to such arrears from the death 
of her husband, and not merely from the date of her 
claim: Mundy v. Mundy, 2 Ves. 128. She is not 
entitled to interest on arrears of dower: see Bright’s 
Husband & Wife, Vol. i. 428, and cases there cited. 
For forms of decrees, see Pemberton’s Orders, 3rd ed. 
329. 


Costs oF AcTION.—In an ordinary suit for an 
assignment of dower, no costs will be given against 
a defendant unless he sets up an improper defence 
(Stormont v. Thickins, 13 L. T., N. 8. 588), or the 
defence is vexatious (Bamford v. Bamford, 5 Hare, 
203), or there is no ground for the defence: Harris 
v. Harris, 11 W. R, 62. 


How DOWER MAY BE BARRED. 


The different ways in which the right 
to dower might have been barred before 
1834, *«were—1. By a legal term created 
previously to the time when the right of 
dower attached; 2. By the different forms 
of uses to bar dower; 3. By a legal jointure; 
4, By an equitable joiture; 5. By divorce; 
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°6. By the elopement of the wife and her 
subsequent adultery; 7. By laches of the 
widow; 8. By alienage of the widow; 9. By 
waiver of the wife; 10. By a fine; 11. By a 
recovery. Of these, 1, 2, 8, 10 and’11 have 
ceased to exist; but the Dower Act enacts 
that—(a) an alienation by the husband inter 
vivos or by will of the lands subject to dower ; 
(b) the debts of the husband ; (c) a declaration 
against dower in the deed conveying the 
lands to the husband, or by any deed exe- 
cuted by him; (d) a declaration against 
dower in the husband’s will; or (e) a devise 
of land to the wife; shall also be sufficient to 
bar the wife’s nght to dower. 

Trust terms.—A woman was barred of 
her dower, both at law and in equity, by a 
legal term, created previously to her right of 
dower attaching on the estate, of which an 
assignment had been obtained by a purchaser 
in trust to attend the inheritance: Noel v. 
Jevon, 2 Freem. 43; Bevant v. Pope, ibid. 71; 
Lloyd v. Lloyd, 4 Dr. & War. 354. ° 

An act was, however, passed in 1845 to render the 
assignment of satisfied terms unnecessary (8 & 9 
Vict. c. 112); and sect. 2 provides that every term 


of years then subsisting or thereafter to be created 
becoming satisfied after the 31st December, 1845, 


mM 2 
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and which, either by express declaration or by con- 
struction of law, shall become attendant upon the 
inheritance or reversion of any land, shall, imme- 
diately upon the same becoming so attendant, abso- 
lutely cease and determine. 


UszEs To BAR DOWER.—See ante, p. 101. 


Legal jointure.—The inconveniences of 
dower in regard to the obstacles which it 
presented to the alienation of lands were 
early felt, and the 6th section of the famous 
Statute of Uses (27 Hen. 8, c. 10) provided 
a partial remedy therefor, by enacting that 
where the husband provides a competent 
livelihood for the wife for her life of frechold 
lands, tenements or hereditaments, to take 
effect in possession or~profit immediately 
after his death, such provision shall bar her 
right to dower. —_, 

The requisites of a legal jointure are six, viz., 
(1) it must take effect in possession of profit imme- 
diately upon the death of the husband; (2) it must be 
for the wife’s life, or for a greater estate; (3) it must be 
made to herself, and to no other for her; (4) it must 
be made in satisfaction of her whole dower, and not 
of part of her dower; (5) it must be expressed to be 
in satisfaction of her dower ; (6) it must not be made 
during marriage. If made during coverture, she can 
elect between the jointure and her dower. 

Under the act a jointure made upon an infant 
would bar her of her dower: Harvey v. Ashley, 3 Atk. 
612; Drury v. Drury, 3 Bro. P. C. 492. 
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As legal jointures are of very rare occurrerice, 
having been practically superseded by marriage 
settlements, it 1s unnecessary to refer to any other 
cases on the subject. 


Equitable jointure—An equitable join- 
ture is any provision, however inadéquate or 
precarious it may be, which an adult, pre- 
viously to marriage, accepts in lieu of dower: 
Sugden’s New Statutes relating to Property, 
p. 240. 


Equity will sometimes imply an intention to bar 
the wife of her dower. Thus, where a provision was 
made for the livelihood and maintenance of the wife 
after her husband’s death, although it was not ex- 
pressed to be in bar of dower: Vizard v. Longdale, 
cited in 3 Atk. 8; Hamilton v. Jackson, 2 J. & Lat. 
295. Under the old law an equitable provision in 
bar of dower did not bind an infant, unless it was as 
certain a provision as ker dower: Drury v. Drury, 3 
Bro. P. C. 500; Caruthers v. Caruthers, 4 Bro. C. C. 
500. By marriage articles provision was made for the 
jointure (eo nominc) out of gertain lands contracted 
to be bought, or out of the parchase-money if the 
purchase went off, and out of future-acquired pro- 
perty if the former was not sufficient, but there was 
no declaration that the jointure was to be in bar of 
dower. Held, that it barred dower even out of fee 
simple lands subsequently acquired: Jte Dicyers, 13 
Ir. Eq. Rep. 431. 

Questions of title rarely arise in respect®*to what 
is or what is not an equitable jointure, because the 
conveyance by a vendor bars his wife’s dower. If 
an equitable jointure is made after marriage, the 
widow will be put to her election between such a 
provision and her dower. <A testamentary provision 
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made by the husband for the wife is considered to be 
an equitable jointure. 


Divorce, or adultery of wife.—If the hus- 
band and wife are divorced, the wife’s right 
to dower ceases; so it does if the wife has 
left her husband and afterwards committed 
adultery, and her husband has died without 
being reconciled to her. <A judicial separa- 
tion does not cause a forfeiture of the dower: 
Statute of Westminster, 13 Edw. 1, c. 34; 
Co. Lit. 32a § b; 2 Bl. 130; Frampton v. 
Stephens, 30 W. R. 726. 


A woman forfeits her dower by adultery, without 
reconciliation, even though she originally departed 
from her husband’s house in consequence of his 
cruelty (Woodward v. Dowse; 10 C. B., N. 8. 722), 
or of his misconduct: Bostock v. Smith, 34 Beav. 57 ; 
see also Hetherington v. Graham, 6 Bing. 185, A 
woman does not lose a gointure by elopement. 


Laches of widow.—A widow’s right to sue 
in equity for dower was held to be barred, 
where she had not for upwards of twenty years 
taken any proceedings either at law or in 
equity*to have it assigned to her: Marshall 
v. Smith, 34 L. J. (N. 8.) Ch. 189. 

It would now be barred by neglecting to bring an 


action to establish her right within twelve years after 
such right accrued to her: 37 & 38 Vict. o. 57, 8. 1. 
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Waiver by widow.—A widow may give tip 
her claim to dower. 


But where a widow joined with the heir-at-law in 
a mortgage deed, by which it was expressed that for 
the purpose of extinguishing her right to dower she 
granted and conveyed the property, and "the mort- 
gage debt was subsequently paid off, the widow’s right 
to dower revived: Meek v. Chamberlain, 30 W. R. 
228. Dower was held to have been released by a 
deed of cor veyance in fee to a purchaser free from 
incumbrances, to which the wife of the vendor (mar- 
ried before 1834) was a party, and which was duly 
acknowledged by her, although in the operative parts 
of the deed her name was by mistake omitted: Dent 
v. Clayton, 10 Jur., N.S. 671. 


Husband’s alienation.—If the husband 
makes an absolute disposition of any land, 
either inter vivos or, by will, his widow will 
not be entitled to dower thereout: Sect. 4 of 
Dower Act. 


Before the Dower Act a widdw was not, as a rule, 
put to her election between a gift to her by her hus- 
band’s will and her dower out of lands devised away 
from her (Birmingham v. Kirwan, 2 Sch. & Lef. 444), 
except where certain provisions were considered to be 
inconsistent with such a right. For examples, see 
Miall v. Brain, 4 Mad. 119; Parker v. Sowerby, 4 
De G. M. & G. 321; Bending v. Bending, 3°K. & J. 
257. Where a testator, after directing his debts to be 
paid by his executors, devised his real and personal 
estate subject thereto to trustees upon certain trusts, 
being partly for the benefit of his widow; Lord 
Romilly, M. R., doubted if sect. 4 deprived the 
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widow of dower, although sect. 9 was sufficient to do 
so: Rowland v. Cuthbertson, L. R., 8 Eq. 466. This 
dictum of Lord Romilly is dissented from in Lacey 
v. Hill, L. R., 19 Eq. 346; where a testator by 
his will made in 1861 devised all his real estate, 
and bequeathed all his personal estate to trustees 
upon trust for sale and conversion, and to invest 
surplus, after payment of debts, and, out of income 
of investments, to pay annuity to his wife. The 
testator (who married in 1845) died entitled to free- 
holds and copyholds which he had purchased. Held, 
that the widow was barred of any right to dower 
both by sects. 4 and 9 of the Dower Act. All 
partial estates and interests created by any disposi- 
tion or will of the husband are valid. and effectual as 
against his widow’s right to dower (sect. 5). 

A widow has no right against the heir-at-law of 
her deceased husband to be indemnified in respect of 
a mortgage created by the husband: Jones v. Jones, 
4K. & J. 361. 


Debts, &c.—All debts; incumbrances, con- 
tracts and engagements to which the hus- 
band’s land is subject or hable shall be valid 
and effectual as afainst the nght of his widow 
to dower: Sect. 5 of Dower Act. 


It was held in Spyer v. Hyatt (20 Beav. 621) by 
Lord Romilly, that despite this section the widow’s 
right to dower or freebench has still priority over the 
mere creditors of the deceased. But this decision 
seems lrardly consistent with the plain words of the 
section and with the opinion of the late Mr. Joshua 
Williams, that “ the effect of the act is evidently to 
deprive the wife of her dower except as against her 
husband’s heir-at-law’’: Williams’ Real Property, 
14¢h edit. p. 251. 
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Declaration in a deed.—A widow is not 
entitled to dower opt of any land of her hus- 
band when in the deed by which such land 
was conveyed to him, or in any deed 
executed by him, it shall be declared that 
his widow shall not be entitled to dower out 
of such land: Sect. 6 of Dower Act. 


Such a declaration used to be a common form in 
conveyances, although it is now obsolete. Where 
a widow claims dower out of her husband’s lands, 
it is advisable that the title deeds should be ex- 
amined on behalf of the heir, to see if any of 
them contains such a declaration. Even if the 
deed containing the declaration is not executed by 
the husband, the widow is barred of her dower: 
Fairley v. Tuck, 27 Li. J., Ch. 28. A conveyance of 
real estate, made before the Act to a married man, 
containing the ordinary uses to bar dower, with a 
declaration “that his then present or any future 
wife might not be entitled to dower,” does not 
exclude the dower of a woman he married after the 
Act, because sect. 14 provides*that the act shall not 
give to any deed . . . executed before the Ist January, 
1834, the right of defeating or prejudicing any right 
to dower: see also Clarke v. Franklin, 4 K. & J. 
266. “Land” includes gavelkind land: Furley v. 
Bonham, 30 L. J., Ch. 289. 


Declaration in the husband’s will.—A 
widow is not entitled to dower out of any 
land of which her husband dies wholly or 
partially intestate, when he, by his will, de- 
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clares his intention that she shall not be en- 
titled to dower out of such land, or out of 
any of his land: Sect. 7 of Dower Act. 


We have seen that by a declaration contained in a 
deed the kusband can bar his wife’s dower. He can 
equally do so by a declaration made in his will. If 
such declaration is general, she will not be entitled 
to dower out of any of his lands, even as against the 
heir-at-law. If the declaration is limited to certain 
of his lands, it will not bar her right of dower out of 
any other lands as to which he may die intestate. 
As any devise bars her right, this question as to 
whether the declaration is general or limited can 
only arise between her and her husband’s heir-at-law. 


Devise ‘of real estate to wife.—Where a 
husband devises any land out of which his 
widow would be entitled to dower if the 
same were not so devised, or any estate or 
interest therein, to or for the benefit of his 
widow, such widow shall not be entitled to 
dower out of or in any land of her said hus- 
band, unless a contrary intention is declared 
by his will: Sect. 9 of the Dower Act. 

The effect of this section will be more readily 
understood from the following illustration. Suppose 
theeshuspand to be possessed at the time of his death 
of three estates, out of which dower is claimable, 
viz. Whiteacre, Blackacre, and Greenacre. By his 
will he gives a life interest in Whiteacre to his wife. 


By reason of a lapse Blackacre and Greenacre descend 
to his heir. The life interest devised to the wife 
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‘will bar her right to dower out of Blackacre and 
Greenacre. 

Before this act the Widow was not put to her elec- 
' tion between her dower and any gifts she took by 
the will, unless the intention she should elect was 
expressed in the will. Under this act a,devise of 
any land (not personalty), or of any estate or interest 
therein, will bar her dower out of any of her hus- 
band’s lands, unless a contrary intention is declared 


by the will. 


As to a bequest of personalty.—No gift 
or bequest made by a husband to or for the 
benefit of his widow of or out of his personal 
estate, or of or out of any of his land not 
liable to dower, shall defeat or prejudice her 
right to dower, unless a contrary intention 
shall be declared by his will: Sec#. 10 of Dower 
Act. | 

A. bequest of personalty never operated in bar of 
dower unless an intention to*that effect clearly ap- 
peared in the will: Ayres v. Willes, 1 Ves. sen. 230. 
Where a man bequeathed an annuity to his widow, 
and directed that if she made any claim on the rest 
of his property, the said annuity was not to be paid; 


she was held entitled to dower as well as to the 
annuity: Wetherell v. Wetherell, 4 Gif. 51. 


e * 
Agreements not to bar dower.—Any cove- 
nant or agreement entered into by or on the 
part of any husband not to bar the right of 
his widow to dower out of his lands, or out 
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of any of them, will be enforced: Sect. 11 of 
Dower Act. 


Lord St. Leonards advises that—‘ In purchasing 
an estate free from dower by force of this act, it 
should be ascertained that the seller has not bound 
himself by agreement not to bar his wife’s dower”: 
Sugden’s V. & P. 14th ed. p. 458; but such a requi- 
sition rarely occurs in practice. 


Dower subject to restrictions.—The right 
of a widow to dower is subject to any condi- 
tions, restrictions or directions declared by 
the will of her husband: Sect. 8 of Dower 
Act. 


q 


Priority of legacies in bar of dower.— 
Legacies bequeathed to widows in satisfac- 
tion of dower are still’ entitled to priority 
over other legacies: Sect. 12 of Dower Act. 


In Roper v. Roper (8 Ch. D. 714) it was held that 
a widow is not entitled to priority over other legatees 
in respect of an annuity bequeathed to her by her 
husband “in lieu, bar, and satisfaction of dower,” 
where the only real estate of the testator was con- 
veyed to him with a declaration against dower; nor 
where the testator leaves no real estate: <Acey v. 
Sirgpsoyn, 5 Beav. 35. In Stahlschmidt v. Lett (1 
Sm. & @. 415) a widow dowable out of her husband’s 
lands, having elected to take an annuity given by 
the will in leu of her dower, the testator’s estate 
being insufficient to pay the legacies in full, it was 
held she was entitled to priority over the other 
legatees. 


WIFE’S RIGHTS IN HER HUSBAND’S PROPERTY. 173 


é 


DowER BY CusTOM—FREEBENCH. 


This kind of dower varies according to the 
custom and usage of the place, and is to be 
governed accordingly. 


é 
GavELKIND.—By the custom of gavelkind in Kent 
the wife is entitled to a moiety so long as she keeps 
herself chaste and unmarried: Co. Lit. 33 6. It is 
not necessary that the husband should die seised of 
the lands. 


Borovcu EnernisH.—By the custom of Borough 
English, the widow shall have the whole of her hus- 
band’s lands in dower, which is called her freebench: 
Boraston v. Hay, Cro. Eliz.415. The reason is stated 
in Bacon’s Abr. vol. 2, p. 767, to be that, as the 
youngest son inherited the land, the wife, who was 
entrusted with the younger children, had the whole 
of it during her life. 


CoryHotps.—A widow is not dowable except by 
custom, and the quantity and duration of her interest 
are regulated by the custom obtaining in each par- 
ticular manor, generally a thifd for her life; in the 
Manor of Taunton Deane the wife even took the 
inheritance. It is generally durante viduitate, some- 
times only during chaste widowhood. In some 
manors the widow of a copyholder for lives is 
entitled to freebench. As a rule the widow is only 
entitled to freebench out of the lands of which her 
husband dies seised, but by the custom of some 
manors, as Cheltenham, the right attaches to all the 
copyholds of which the husband is seised in pos- 
Session at any time during the coverture. The 
widow of a cestui que trust is not dowable of a trust 
either of copyholds or of customary freeholds, and 
the wife of a trustee is not entitled to dower. 
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Rights and liabilities. F reebench (subject: 
to the custom of the manor) gives the widow 
all the rights and liabilities of dower at com- 
mon law. Her estate is a continuance of 
her husvand’s, and there is no need of her 
admittance. Freebench is not subject to 
the husband’s debts unless secured on the 
copyholds. 


BARRING OF FREEBENCH. 


Generally, if the husband surrender his 
copyhold and die, the subsequent admission 
of the surrenderce will bar freebench. 


Before the Wills Act, 1887, the surrender by a 
husband to the uses of his will and the admission of 
the devisees in trust would bar freebench. Since the 
act a devise of copyholds will bar it (sect. 3): Lacey 
v. Mill, L. R., 19 Hq. 346. An infant is bound by 
a legal jointure, but as copyholds are not within the 
Statute of Uses she is not bound by a jointure of 
copyholds, and she Will have the right to elect 
between her freebench and the jointure. Except 
in certain manors, alienation by the husband bars 
freebench. A lease by husband is such an alienation 
pro tanto, and agreement for value will also bar it. 
Copyholds are not within the Dower Act (Powdrell 
v. Jones, 2 Sm. & G. 407); which case also decided, 
that where by the custom of the manor the wife’s 
freebench could be only destroyed by her voluntary 
surrender, she would not be barred by the uses em- 
ployed to bar dower at law. Freebench is also barred 
by unity of the copyhold with the freehold, as by 
enfranchisements and by husband’s forfeiture: see 
Scriven’s Copyholds. 
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PERSONALTY. 


If a husband dies intestate wholly or 
partially as to personalty, leaving his wife 
surviving him, she will be entitled to a third 
of such personalty, after payment of her hus- 
band’s debts, if he leaves a child or children, 
or his or their lineal representatives, also 
surviving him; or to a moiety thereof if he 
leaves no such child, children, or lineal repre- 
sentatives: Statute of Distributions (22 & 28 
Car. II. ec. 10), ss. 5, 6. : 


It will be observed that the widow is only entitled 
in case of her husband’s intestacy, and it is hardly 
necessary to add that’ her right may be barred 
by a marriage settlement: see Drury v. Drury, 4 
Bro. C. C. 505, cited in note. Where the husband 
by marriage settlement coven&ntgd to leave a certain 
sum of money to his wife, and then died intestate, it was 
held that her distributive share was a satisfaction pro 
tanto of the covenant: Blandy v. Widmore, 1 P. Wms. 
324; see also Garthshore v. Chalie, 10 Ves. 1. Where 
upon marriage a certain sum was settled upon trust for 
wife “in satisfaction of any dower or thirds which 
she could or might claim at, common law oué of all 
or any of the estates, real, personal or freehold,” her 
right under the Statute of Distributions was barred : 
Gurly v. Gurly, 8 Cl. & F. 748, and Colleton v. 
Garth, 6 Sim. 19. See Slatter v. Slatter (1 Y. & C. 
Exch. 28), where it was held that an agreement 
between husband and wife contained in a separation 
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deed did not bar her right to thirds, as she could not - 
make a valid contract. Where a husband by his will 
gives his wife a legacy in satisfaction of thirds, she 
will not be barred of her right under the Statute of 
Distributions: Sympson v. Hornsby, 3 Ves. 335; 
Pickering.v. Lord Stamford, 3 Ves. 332. The special 
customs of London and York as to distribution of 
estates of intestates were abolished by 19 & 20 Vict. 
c. 94, as to all persons dying after 1856. A widow, 
as such, cannot take under a limitation to the next 
of kin of her husband according to the Statute of 
Distributions: Cholmondeley v. Ashburton, 6 Beav. 86. 


( 177) 


CHAPTER V. ; 


THE WIFE’S RIGHTS IN HER OWN PROPERTY. 


EQUITABLE SEPARATE ESTATE. 


SEPARATE estate is either equitable or statu- 
tory. The latter is of comparatively recent 
origin; while in cquity, for more than two 
centuries, a married woman has -been con- 
sidered capable of possessing property for 
her own usc independently of her husband. 
It is important to bear in mind the distine- 
tion between these two different classes of 
separate estatc, especially since the Married 
Women’s Property Act, P882. has practi- 
cally abolished the common law doctrine as 
to the effect of marriage upon the property 
of the wife. The importance of equitable 
separate estate has not been materially de- 
creased by the above-mentioned Act; *and it 
will still be necessary for the practitioner to 
be well acquainted with the rules regarding 
it. Many questions will arise with respect 
to the property of women marricd before the 
E. N 
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passing of that Act, and it has by no means 
lessened the necessity of vesting property in 
trustees for married women. In most cases, 
where it is desired to restrain married women 
from alienation of. their separate property, 
it will be advisable to give them only the 
equitable interest therein. We shall treat of 
statutory separate property in our notes upon 
the Act, and, so far as possible, shall not 
touch upon it in our consideration of equit- 
able separate estate. 


Secr. 1.—Creation oF EqQuiTaBLe SEPARATE 
TistTaTE. 

Definition,— Equitable separate estate may 
be defined as that equitable imterest of a 
married woman in any kind of real and per- 
sonal property, with regard to which she has, 
unless restrained* by the instrument creating 
such interest, the same powcr of disposition 
as if she were a feme sole. 

As to this definition it is important to 
notice—(1) that separate estate only exists 
during’ marriage; and (2) that equitable 
separate estate depends entirely upon the 
doctrine of trusts, and upon having trustees: 
Newlands v. Paynter, 4 My. & Cr. 408. 


If formerly land or personalty were given to a mar- 
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‘ried woman for her separate use without vesting it in 
trustees, still in equity the intention was carried into 
effect, and the wife’s ‘interest protected by the con- 
version of her husband into a trustee for her. Thus, 
in Bennet v. Davis (2 P. Wms. 316), the testator 
devised to his daughter, whose husband swas both 
extravagant and impecunious, certain lands in fee 
for her separate use without appointing any trustees. 
The husband became bankrupt, and the court held that 
it could supply the want of trustees by making him a 
trustee for his wife. A similar devise contained in 
the will of a testator dying after 1882 would vest 
both the legal and equitable fee in the married 
woman. In Rollfe v. Budder (Bunb. 187), it was 
decided that a bequest of a bond to a married woman 
for her sole and separate use vested the interest in 
her in a court of equity, as much as if it had been 
vested in trustees for her separate use © A husband 
may give property to his wife for her separate use 
and constitute himself her trustee, but the transaction 
must be unequivocal: Mews v. Mews, 15 Beav. 529. 
In Fox v. Hawks (18 Ch. D. 822), a husband, being 
about to leave England for a residence in India, 
executed an assignment by deed to his wife, who was 
to remain in England, of a léasghold dwelling-house, 
“to hold the same unto the wife, her executors, 
administrators, and assigns, as her separate estate.” 
No trustees were appointed, the husband and wife 
being the only parties to the deed. ‘The title deeds 
were allowed to remain in the possession of the wife. 
It was held that the deed of assignment operated as 
a valid declaration of trust in favour of the wife: see 
also Darley v. Darley, 3 Atk. 399; Haselinton v. Gill, 
3 T. R. 620, notes; Lee v. Prieaux, 3 Bro. C. C. 381; 
Newlands v. Paynter, 4 My. & Or. 408; Parker v. 
Brooke, 9 Ves. 583; and Rich v. Cockell, 9 Ves. 869. 
It was, however, desirable that trustees should be 
appointed, especially where the words relied upon as 
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creating separate estate are ambiguous: Adamson v. 
Armitage, 19 Ves. 416; and Gilbert v. Lewis, 1 De 
G.J.&8. 38 (post, pp. 185, 188). If a fund is given 
to the separate use of a woman, there 1s a sufficient 
declaration to exclude the law of community where 
she has married a foreigner, by the law of whose 
domicile such a community is the result of marriage: 


De Serre v. Clarke, 18 L.'R., Eq. 587. 


Duration. — The character of separate 
estate may be attached to a gift of property 
to a feme sole, and it will be effectual to 
exclude the marital rights of any husband 


she may marry. 


See Tullett v. Armstrong (1 Beav. 32), where Lord 
Langdale says, ‘‘ That property given to a woman 
for her separate use, independent of any husband, 
may... . be enjoyed by her during her coverture as 
her separate estate, although the property originally, 
or at any subsequent period or periods of time, 
became vested in her when discovert.”” In Clark v. 
Jaques (1 Beav. 36), an annuity was bequeathed to 
an unmarried lady for her separate use, without 
power of anticipation. She married, became a widow, 
and married again. No disposition having been 
made by her while discovert, it was held that the 
annuity was for her separate use, without power of 
anticipation during the second marriage: see, also, 
Dixon v« Dixon, 1 Beav. 40. By a marriage settle- 
ment the income of the trust funds was, during the 
life of L., to be for her separate use, independently 
of the control of her intended husband, without 
power of anticipation. Held, that the trust for her 
separate use revived on hersecond marriage: Hawkes 


v. Hubback, L. R., 11 Eq. 5. 
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If property be given to the separate use of 
a woman already married, it will depend 
upon the words used whether it will retain 
that character in any subsequent coverture. 
rf 


Thus, in Benson v. Benson (6 Sim. 126), the testator 
directed the interest of 10,000/. to be for the separate 
use of his daughter, Jane Lane, the wife of J. Lane, 
for her life, free from the debts of her husband. 
J. Lane died, and his widow married again. Held, 
that the trust for her separate use ceased on the 
death of her first husband. If the words “ any 
husband,” or ‘husband or husbands,” had been 
used, the decision would have been different. See, 
also, Knight v. Knight, 6 Sim. 121; Re Gaffee’s 
Settlement, 7 Hare, 101; Bradley v. Hughes, 8 Sim. 
149. In Shafto v. Butler (40 L. J., Ch. 308), 8. settled 
an estate during the joint lives of himself and his 
wife, for her separate use without power of anticipa- 
tion. The wife obtained a divorce and married again 
without a settlement. Held, that the trust for 
separate use and the restraint revived again. 


Extent.—Where property is settled upon 
a marricd woman for her separate use for 
life, with remainder as she shall, notwith- 
standing her coverture, by deed or will 
appoint, with remainder, in default ‘of ap- 
pointment, to her executors or administrators, 
it is an absolute settlement for her sole and 
separate use: London Chartered Bank of Aus- 
tralia v. Lempriere, L. R., 4 P. C. 572. 
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Creation.—Separate estate may be created 
expressly by appropriate, words; by impli- 
cation from the acts or conduct of a person ; 
or by operation of law. 


Expressly created.—Separate estate may 
be expressly created without the use of 
technical words, provided that the intention 
to do so is manifested: Darley v. Darley, 
3 Atk. 399. 


The expressions used for this purpose may 
be divided anto two classes, viz., those which 
are sufficient per se; and those which are 
ambiguous and require to be construed in 
connection with the nature of the instrument, 
the context, and the surrounding circum- 
stances. : 


EXPRESSIONS SUFFICIENT PER SE.—The following 
phrases have been held to be sufficient per se :-— 
“For her separate use:” Dlassy v. Rowen, L. R., 4 
H. L. 294, 299, 300. “Sole and separate use:” 
Parker v. Brooke, 9 Ves. 583. “ For her own use, 
independent of her husband:” Wagstaff v. Smith, 9 
Ves. 520. “For her own use and benefit, inde- 
pendent of any other person :” Margetts v. Barringer, 
7 Sim. 482, and Glover v. Hall, 16 Sim. 568. “ Free 
of control of any present husband or husband to 
come :” Anderson v. Anderson, 2 M. & K. 427. “Her 
receipts to be a sufficient discharge :” Lee v. Pricaua, 
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°3 Bro. ©. C. 381; Oooper v. Wells, 11 Jur. (N. §.) 
923. ‘The husband is to have no control:” Ed- 
wards v. Jones, 14 W.‘R. (M. BR.) 815. 


Ambiguous Expressions.—In considering 
this question it is necessary to bear‘in mind 
that the rules relating to separate estate have 
been slowly evolved in courts of equity, and 
that the tendency to protect the property of 
married women has become more and more 
apparent in the later decisions. Hence it is 
difficult to reconcile or distinguish all the de- 
cisions upon the subject, but it will be safe 
to assume that the later decisions. in favour 
of marricd women are more likely to be fol- 
lowed in analogous cases. Fortunately this 
difficulty will, in future, be obviated, at least 
with regard to all property coming to mar- 
ried women, their title to which may accrue 
after 1882. Where the words relied upon 
as creating separate estate are ambiguous, 
the nature of the instrument, the context, 
and the surrounding circumstances, are taken 
into account in determining whether the 
marital rights of the husband are extluded. 
To a non-legal mind it would seem to be 
quite clear that if the words “‘for her sepa- 
rate use,” or ‘sole and separate use,” attached 
to a gift to a woman, whether married or 
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single, are sufficient per se to create separate’ 
estate, the words ‘“‘for her sole use” would 
be equally efficacious; but the case of Massy 
v. Rowen (L. R., 4 H. L. 288) shows that 
although the word ‘ separate” is technical, 
no such meaning attaches to the word ‘‘sole.” 

The following classification may be of ser- 
vice in construing ambiguous expressions :— 

(1.) The nature of the instrument itself 
may be sufficient to show that it was the 
intention of the donor to create separate 
estate. 

(2.) Where such is not the case, the context 
may show whether or not it was intended to 
create separate estate. 

(3.) Where both thesa indicia are lacking, 
surrounding circumstances may indicate the 
intention. 

(4.) Unless an intention to create separate 
estate can be implied from the nature of the 
instrument, the context, or surrounding cir- 
cumstances, the marital rights of the husband 
will not be excluded. 


1, NATURE OF THE INSTRUMENT.— Where by mar- 
riage articles the husband agreed that his intended 
wife “should enjoy and receive the issue and profits:” 
Tyrrell v. Hope, 2 Atk. 558. Where a woman, about 
to marry, settled property in trust for “her own sole 
use, benefit, and disposition :” Hz parte Ray, 1 Madd. 
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199. Lord Hatherley, in Massy v. Rowen (L. R., 
4 H. L. 288), says, “Taking the word sole, as 
applied to a marriage settlement, to a case of con- 
templated devolution of property upon a lady at a 
time when she is about to put herself in such a posi- 
tion that, unless she be guarded and defemded as to 
that which is her property and under her own control 
and engagements, the husband will acquire, together 
with her, an interest in it—in all these cases the 
word “sole” finds its ready and appropriate meaning 
in its being a provision to secure the property against 
the control of the husband, and to give to her the 
sole and absolute disposition of it.” 


2. Context.— Where trustees had a discretionary 
power as to the payment of the annual produce of a 
trust fund unto and for the benefit of a widow for 
life, it was held, on her marrying again, that they 
had a discretion to pay the wife the income for her 
separate use: Austin v. Austin, 4 Ch. D. 233. Where 
a trust deed for providing pensions for widows, pro- 
vided. that any recipient of a pension who should 
dispose of it, or encumber it, should lose all right 
thereto, and a widow, entitled to such pension, mar- 
ried again, it was held that the.pension was for her 
separate use: Le Peacock’s Trusts, 10 Ch. D. 490. 
The appointment of trustees is regarded as a signifi- 
cation of intention to create separate estate, and this 
construction will probably more readily obtain where 
the trust is executory. Thus, in Adamson v. Armitage 
(19 Ves. 416), by a codicil to a will there was a be- 
quest to a single woman, with a direction that the 
executors should vest it in the hands of trustees to 
be selected by them, the income arising therefrom to 
be “for her sole use and benefit.” In Shewell v. 
Dwarris (Johns. 172), a testatrix gave a legacy to 
her nephew on the express condition that he should 
be living with his wife, if alive, at decease of testa- 
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trix; but in case they should not be living together ’ 
as man and wife, then one half of the legacy was 
bequeathed to the wife absoltitely and one half to 
the nephew. Vice-Chancellor Wood said, “‘Common 
sense requires that upon the construction of this will, 
looking te the context, the bequest to the wife though 
in terms to her ‘absolutely,’ should be construed as 
a bequest to her for her separate use.” In Massey v. 
Parker (2 My. & K. 174), a legacy was given to a 
single woman “for and under her sole control ;” but 
the context “that her mother should have no control 
whatever over her property” was sufficient to show 
that the words were not intended to exclude the rights 
of a husband. Where, in the same instrument, there 
are gifts expressed to be for the sole and separate use 
of a woman, and other gifts where those words, or 
words equally clear, are not used, the latter gifts will 
not, as a ruley be separate estate. Thus, in Roberts v. 
Spicer (0 Madd. 491), one legacy was given directly 
to a married woman “to and for her own use and 
benefit,” and another legacy was given to trustees in 
trust for her, with a direction “that the same should 
not be subject to the debts, or in any manner 
under the control of the husband :’”’—held, that the 
first legacy was nat Separate estate. In Wills v. 
Sayers (4 Madd. 409), there was a bequest to a mar- 
ried woman ‘for her sole and separate use,” and 
another bequest “for her own use and benefit :’— 
held, that the former alone was her separate pro- 
perty. In Lumb v. Milnes (5 Ves. 517), the capital 
was held to be separate estate, but not the interest. 
In Kensington v. Dollond (2 M. & K. 184), where 
the life interest was given to one woman for her 
own “sole and separate use,” with remainder to her 
daughter “‘for her own use and benefit,” it was de- 
cided that the daughter did not take it as separate 
estate. A decision difficult to reconcile with the 
above cases was given recently in Re Tarsey’s Trust 
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"(L. R., 1 Eq. 561), where a pecuniary legacy was 
given to A., a widow, for life, for her sole and sepa- 
rate use and benefit free from the control of any 
husband and trustees were interposed, and a residuary 
bequest was given to her “for her own sole use and 
benefit absolutely.” .A.. married again, and it was 
held that these words must be construed with the 
rest of the will, and that the testator having contem- 
plated the future marriage of A., the residue became 
her separate property, the words being construed in 
connection with marriage. 


3. SURROUNDING cIRCUMSTANCES.— Where the gift 
of property is made to a married woman, or to a 
woman about to marry, and the gift is in con- 
templation of marriage, the words “sole use,’ or 
words of a like nature, will be sufficient to give her 
such property for her separate use. (Quere, if the 
gift is by a husband to his widow.) We submit that 
this principle is now virtually established, although, 
when the doctrines of separate estate were less 
settled than at present, there were decisions which 
conflict with it: see Packwood v. Maddison, 18. & BS. 
232, and Tyler v. Lake, 2 R. & M. 1833; where 
Lord Brougham said that the case of Stanton v. 
Hall (Ibid. 175) had established the rule that, “If 
a sufficient strength of negative words is not to be 
found in the gift or limitation, you are not allowed 
to fish about for indications of intention from other 
parts of the instrument ;” and he added, “I take the 
principle, therefore, to be now thoroughly established 
that Courts of Equity will not deprive the ,susband 
of his rights at law, unless there appears to be a clear 
intention manifested by the testator that the husband 
should be so excluded.” He accordingly held that a 
direction to pay part of the proceeds of converted 
property to two: married women “ unto their own 
proper and respective hands, to and for their own use 
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and benefit,” and in case they should be dead, then 
to pay their shares to their respective husbands for 
their own use and benefit, did ‘not give to the married 
women the separate estate therein. This decision 
was quoted with approval by Lord Westbury in 
Gilbert ve Lewis (1 De G. J. & S. 38; see also 
Massy v. Hayes, Ir. Rep., 1 Eg. 110; Lewis v. Mathews, 
L. R., 2 Eq. 177); but it has not been followed in 
later cases. ‘Thus, in a very recent case, it was de- 
cided that a legacy given to a married woman for 
her “sole use and disposal,” vests in her as separate 
estate: Bland v. Dawes, 17 Ch. D. 794. In Alt v. 
Alt (4 Gif. 84), the husband before marriage wrote 
to his intended wife’s mother stating, “ If your 
daughter has or may have money, my wish and 
intention would be that it should be settled for 
her sole and entire use.” Upon bill after marriage, 
the court décreed a settlement to her separate use. 
In Hartford v. Power (Ir. Rep., 2 Eg. 204), a 
testator appointed his only daughter and her hus- 
band executrix and executor of his will, and be- 
queathed 2,000/ to her “for her sole use and 
benefit.”” Legacy held to be separate estate; see 
also Inglefield v. Coghlan (2 Coll. 247). Soa legacy 
given to a married woman “ for her own use and at 
her own disposal”’: Prichard v. Ames, 1 'T. & KR. 222. 
Bequest in trust to pay dividends, &c. into the proper 
hands of a married woman: Hartley v. Hurle, 5 Ves. 
545. Bequest of two bonds and a mortgage to a 
married woman, with a direction that they should be 
delivered up to her whenever she should demand the 
same: Dixon v. Olmius, 2 Cox, 414. A bequest bya 
mother to her married daughter of articles of plate, 
jewels, &c. to and for her own use: Re Brymer’s 
Trusts, 24 L. T. 2638. 

In Gilbert v. Lewis (1 De G. J. & S. 38), pro- 
perty was left to a woman “for her sole use and 


benefit” by the will of her first husband, but no 
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‘trustees were appointed. Lord Westbury, in giving 
judgment that separate estate was not thereby created, 
said, ‘“'There is not, so’far as I am aware, any single 
case of a will containing simply these words, in which 
they have been made the foundation of a decision, 
that the devisee took a separate estate.” The nearest 
authority is that of Adamson v. Armitage, supra, 
p. 185, before Sir William Grant, but in that case the 
money was directed to be vested in trustees, whom the 
executors should choose and name, the income arising 
therefrom to be for a woman then unmarried “ for 
her sole use and benefit.”” In another case, Coz v. 
Lyne (Y. 562), it was held that a gift by a husband’s 
will to his wife “for her sole use and benefit ” was to 
her separate use, but this case was by Lord Westbury 
in Gilbert v. Lewis, supra, said to be “most erroneously 
reported.” 

4. INTENTION NOT INFERRED.—An intention to 
create separate use will not be inferred where there is 
a gilt to an unmarried woman “to and for her use” 
(Jacobs v. Amyatt, 1 Madd. 376, note), or “to her own 
proper use and benefit’ (Blacklow v. Laws, 2 Hare, 
49), and there is no other evidence of intention. 
JSortiort would this be the case ff no such words as “‘to 
her use ” were added to the gift. 


Contract with husband.—Scparate estate 
may be expressly created by contract with 
the husband cither before cr during cover- 
ture. 


In Tyrrell v. Hope (2 Atk. 558), an agreement was 
made before marriage between the future husband 
and wife that her lands should be settled, so as to 
give her a remainder in fee for her sole and separate 
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use, after a life interest to her mother. The ante- 
nuptial settlement omitted the words “for her sgle 
and separate use,”’ but upon the wife remonstrating, 
the husband, before the marriage, gave her a note in 
writing to the effect that the lands should be to her 
separate Suse, as had been agreed. Held, that the 
note was sufficient to give her the separate estate. In 
Simmons v. Simmons (6 Hare, 352), V.-C. Wigram 
was of opinion, though it was not necessary for his 
decision, that admitting a parol agreement with the 
husband before marriage, that particular chattels 
of the wife should be possessed by her for her separate 
use, is not binding upon him; yet if the agreement be 
acted upon by the chattels being placed under the 
dominion of the trustees of the marriage settlement 
and treated as separate property, the case is very 
different from that of an agreement which has never 
been acted upon. Where a woman before marriage 
agrees with her intended husband that her personal 
estate and the rents and profits of her lands shall 
be at her own disposal, all the produce or increase 
of it, or that which comes in lieu of it, shall be also at 
her disposal: Gore v. Knight, 2 Vern.534. In giving 
judgment Lord Keeper Wright says: “It appears not 
that any other estate came afterwards to the lady, and 
therefore what she died possessed of is to be taken to 
be the separate estate, or the produce of it, unless the 
contrary had been made appear; and as she had a 
power over the principal, she consequently had it 
over the produce of it, for the sprout is to savour of 
the root and to go the same way:” see also Petts v. 
Lee, 4° Vin. Ab. 131, pl. 8. A bond fide purchase 
by wife from the husband, through the medium of 
trustees, for her separate use may be sustained against 
creditors, although the husband was indebted at the 
e, time, and even though the object is to preserve from 
engis creditors the subject of the purchase for the 
mily: Arundell v. Phipps, 10 Ves. 189. ° 
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Trading of wife.—Where a husband per- 
mits his wife to trade separately, the trade 
property will be separate estate. 


A man, voluntarily and after marriage, allowed his 
wife for her separate use to make profit of all butter, 
eggs, pigs, poultry, and fruit produced by his farm 
beyond what was used in the family. Held, that 
money so made was her separate property, and she 
was allowed to come in as a creditor in respect to 
part of it lent to her husband during his lifetime: 
Slanning v. Style, 3 P. Wms. 334. In Ashworth v. 
Outram (5 Ch. D. 923), A., for thirteen years prior 
to her marriage, carried on the business of fruit 
preserving at a house occupied by X., to whom she 
acted as housekeeper. During this time X. only 
used the house for business purposes. Then A. and 
X. married and lived there together, but A. con- 
tinued to carry on the fruit preserving business in 
her maiden name. Her business banking account 
was transferred into X*’s name, but she signed all 
cheques in his name, and he never interfered in the 
business, and often said it belonged to A. Held, that 
the business was A.’s separate property : see also Wood 
v. Wood, 19 W. R. 1049. Re Whittaker, W. N. 1882, 
p. 71, shows that the evidence of the widow requires 
corroboration. A woman may before marriage, with 
the consent of her intended husband, convey all her 
stock-in-trade and furniture to trustees, to enable her to 
carry on her business separately, and if the husband 
does not intermeddle with them and there is ng fraud, 
such effects (though fluctuating) are not liable for his 
debts; but whether the trade is carried on solely by the 
wife or jointly with the husband, is a question of fact 
for the jury; and if they determine the latter, the 
stock-in-trade is liable to the debts of the husband, but 


192 THE LAW OF HUSBAND AND WIFE. 


even in such a case the furniture is not, though re- 
moved to the husband’s house. It is no objection to 
such a settlement that there is no inventory of the 
goods intended to be thus settled: Jarman v. 
Woolloton, 3 T. R. 618. By a settlement before 
Marriage, thirty-two cows and the increase and pro- 
duce arising therefrom, the property of the woman, 
were assigned to trustees for her separate use, the 
husband covenanting to permit her to carry on the 
trade of a cowkeeper to her own sole use. After 
the marriage the wife, with the profits of her trade, 
purchased four more cows. Held, that the settle- 
ment was good against the creditors of the husband, 
and that the cows purchased after the marriage were 
also protected by it: Haselinton v. Gill, 3'T. R. 620, n. 
A. feme sole who kept a horse and chaise to visit 
her customers before marriage, by deed conveyed to 
trustees “ al], her household furniture, goods, and 
chattels’’ (specified in a schedule, in which the horse 
and chaise were not included), and “all her stock-in- 
trade, materials, and other articles belonging to her 
in and about her business.” After marriage she used 
the horse and chaise as before. Held, that the horse 
and chaise passed to the trustees by the deed,, and 
were not liable to be taken in execution for the debts 
of the husband: Dean yv. Brown, 2 C. & P. 62. 


Impliedly created.—Separate estate may 
be created by implication from the acts and 
conduct of a party. 


Gifts from husband to wife.—Presents 
from a husband to his wife will be deemed 
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‘separate estate when made to her absolutely, 
but not when given for her personal adorn- 
ment, 


In Grant v. Grant (84 Beayv. 623), vshere the 
roperty in dispute was personal property, Sir John 
Romilly, M. R., says:—“ The mere question here 
is, whether the husband has used words which are 
equivalent to a declaration of trust. In the first 
place, these words need not be in writing. . . . They 
must be clear, unequivocal, and irrevocable, but it is 
not necessary to use any technical words. ... Any 
words that show that the donor means, at the time 
that he speaks, to divest himself of all beneficial 
interest in the property, are, in my opinion, sufficient 
for the creation of the trust. I think it is also suffi- 
cient, for the purpose of showing that .the trust has 
been created, if he afterwards states he has so created 
the trust, though there was no witness except the 
donee present at the time the trust was created.” 
Where a husband agretd that the wife should take 
two guineas of every tenant that renewed a lease 
with him that was allowed to be the wife’s separate 
money: Calmady v. Calmady, 3 P. Wms. 339; see also 
Mews v. Mews, 15 Beav. 529. In Baddeley v. Bad- 
deley (9 Ch. D. 118), a husband by deed poll recited 
as follows :—“ Whereas I am beneficially possessed of 
the ground rents hereby intended to be settled. .. . 
I do hereby settle, assign, transfer, and set over unto 
my wiie as though she were a single woman”’ several 
leasehold houses and the ground rents thereof The 
deed was voluntary. Held, that this deed was not 
void as an intended assignment from husband to 
wife, but operated as a declaration of trust. This 
decision appears to be contrary to the doctrine of 
Richards v. Delbridge (i. R., 18 Eq. 11), but 1t must 
E. tt) 
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be remembered that formerly there could be no valid. 
assignment at law from husband to wife of leaseholds. 
The case appears to come within the principle of Grant 
v. Grant (supra, p. 193), that the declaration of trust 
requires no technical words, and that the husband’s 
intentiox to divest himself of his beneficial interest is 
clear. See also For v. Hawks, 13 Ch. D. 822, ante, 

.179. But in Breton v. Woollven (17 Ch. D. 416), 

C. Hall, under similar circumstances, held that 
the rule in Richards v. Delbridge, supra, viz., that an 
imperfect gift will not be upheld as a declaration of 
trust, applied to gifts from husband to wife. Such 
cases as these cannot happen with regard to convey- 
ances or assignments made on or after lst January, 
1883, when the Married Women’s Property Act, 
1882, came into operation. 

A legacy of 995/. to a married woman was paid by 
cheque to order of herself and husband; they went 
together to his bankers and placed 195/. to the hus- 
band’s credit, and opened a separate account with the 
balance of 800/. in the wife’s name. She always 
dealt with this account as & feme sole. Held, that 
the 800/., even if it had been reduced into possession 
by the husband, had been given by him to the wife, 
and belonged to her for her separate use: Parker v. 
Lechmere, 12 Ch. D. 256. Evidence must be ad- 
duced to show that the husband intended to confer a 
gift upon his wife. Thus,in Lloydv. Pughe (L. R.,8Ch. 
88), a wife, being executrix of her father, paid money 
she received as such into a bank to an account in her 
own name as executrix. Her husband paid money 
of hig own to this account, and the wife drew 
cheques upon the account for payment of his debts 
and of household expenses. Held, that the wife was 
merely the agent of the husband, and that at his 
death the money remaining in the bank belonged not 
to her but to his estate. So investments by wife in 
her own name of moneys received. by her out of the 


WIFE’S RIGHTS IN HER OWN PROPERTY. 195 


proceeds of her husband’s business, or saved by her 
out of sums given by husband for household pur- 
poses, and the like, belong to the husband: Barrack 
v. McCulloch, 3 Kay & J. 110. 


Gifts from strangers.—Presents to a mar- 
ried woman by persons other than the 
husband are considered to be her separate 
property, although not declared to be so 
when given. 


In Graham v. Londonderry (8 Atk. 393), the plain- 
tiff was the husband of Lady Londonderry, who was 
originally the wife of Jord Londonderry. The 
question at issue was whether certain, articles were 
the separate property or the paraphernalia of Lady 
Londonderry. J*irst, as to diamonds given her 
by Governor Pitt, her first husband’s father, upon 
her marriage to his son, the Lord Chancellor said : 
‘‘This court of latter years has considered such a 
ey as a gift to the separate use of the wife, and 

am of opinion she is entitled in her own right.” 
Secondly, as to four diamonds set about the picture 
of a Regent of France. Lord Londonderry, upon 
returning from France, delivered this picture to his 
wife, and said it was a present sent by the Regent. 
“‘ Tf,”? said the Lord Chancellor, “this be considered 
as a present from the Regent of France, it falls 
under the same rule, for, being a preseyt by a 
stranger during the coverture, it must be construed 
asa gilt to her separate use.” In Carnegie v. Car- 
negre (30 L. T. 460, affirmed 31 L. T. 7), the plaintiff, 
formerly the wife of Admiral Carnegie, but since 
divorced, claimed a sum of 10,0007. as belonging to 
her for her separate use. The admiral denied that 
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it was ever so settled, and also contended that if it’ 
had been, she had waived her claim. The money had 
been given to Mrs. Carnegie by her uncle, Mr. Hope, 
and letters from him to her were in evidence, which, 
in, the Vice-Chancellor’s opinion, showed his intention 
that the sum should be paid into the account of Mrs. 
Carnegie at Coutts’, where all the money to her 
account then stood to her separate use. IHeld, that 
the 10,0007. had been given for her separate use, and 
that nothing had been done by the wife to waive her 
rights. See also Hirk v. Paulin, 7 Vin. Abr. 99, 
pl. 43. 


Created by operation of law.—Separate 
estate may be created by operation of law, 
independently of the act of a party. 


Savings.—Savings out of separate property 
and arrears thereof are separate property. 


This was decided in 1705 in Gore v. Knight, 2 
Vern. 535 (supra, p.°190). See also Fettiplace v. 
Gorges, 1 Ves. 45; Butler v. Cumpston, L. R., 7 
Eq. 16; Duncan vy. Cashin, L. R., 10 0. P. 554. As 
to arrears, see Ashton v. McDougall, 5 Beav. 56, and 
Spicer v. Dawson, 5 W. R. (M. RR.) 431. But the 
dividends of separate estate received by a wife after 
her husband’s death, and railway stock representing 
part of her separate property sold after his death, 
are not separate estate: ayd v. Field, 3 Ch. D. 
587. Furniture purchased from time to time by a 
married woman out of moneys belonging to her 
separate estate, in renewal of furniture which had 
been settled to her separate use, was held to be the 
wife’s separate property: Duncan y. Cashin, L. R., 
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10 C. P. 554. Where a wife is separated from her 
husband, the savings of her separate allowance are 
separate estate. Savings out of money remitted to a 
wife for her maintenance by a husband living apart 
from her, will be regarded as separate estate: Brooke 
v. Brooke, 25 Beav. 342. Where the husb&ind is a 
lunatic, and an annual sum is ordered to be allowed 
out of his income for the separate maintenance of his 
wife, the savings out of such allowance are separate 
estate, although the order does not expressly state 
that the allowance is for her separate use. The savings 
amounted to 20,0002: Re goods of Tharp, 3 P. D. 
76. Where husband and wife are living apart, and 
have agreed not to interfere with property that either 
may subsequently acquire, all so acquired by the 
wife will be her separate property. And where the 
wife has been deserted by her husband, or judicially 
separated from him, her subsequently-acquired pro- 
perty will be separate estate, and it will retain that 
character if they should cohabit again: Zaddon v. 
Fladgate, 1 Sw. & Tr. 48; Cecil v. Juxon, 1 Atk. 278. 


Sect. 2.—THE Wirr’s PoWer or DISPOSITION. 


One of the usual incidents attaching to 
several ownership of property is the power 
which the owner possesses of disposing of it 
during his lifetime, or by his will, without 
the concurrence of any other person.” The 
capacity to acquire and hold separate estate 
was naturally followed by the power to dis- 
pose of it, and a married woman is able, 
without her husband’s consent, to sell it or 
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make a gift of it during her lifetime, and to 
determine by her will who shall possess it 
after her death. It must be remembered. that 
we arg only treating of cquitable separate 
estate, and that a wife cannot dispose of the 
legal estate in lands, her title to which accrued 
before 1883, without the concurrence of her 
husband in the deed of conveyance, and her 
separate acknowledgment of it; except by 
means of a power of appointment. With 
this qualification the law is as follows :— 


Alienation. — A married woman has the 
same power of disposition of her separate 
estate as if she were a feme sole, unless re- 
strained by the instrument creating it. 


In Hulme v. Tenant (1 Bro. C. C. 18), Lord Chan- 
cellor Thurlow says, “The rule laid down in Peacock 
v. Monk (2 Ves. sen. 190), that a feme covert, acting 
with respect to her separate property, is competent to 
act in all respects as if she were a feme sole is the 
proper rule.” She may alienate her separate pro- 
perty, real or personal (Sturgis v. Corp, 13 Ves. 190) ; 
mortgage, pledge, or charge it (Pybus v. Smith, 1 Ves. 
189; Wagstaff v. Smith, 9 Ves. 520); or dispose of 
it by will, without any express power. <As to her 
power of disposing of the equitable fee of lands given 
to her separate use, by alienation inter vivos or by 
will, see Stead v. Nelson, 2 Beav. 245; Major v. 
Lansley, 2 Russ. & My. 355, and Taylor v. Meads, 34 
L. J. (N.8.) Ch. 203. In the last-mentioned case 
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freehold cottages were vested in trustees upon trust 
for Elizabeth Meads (wife of Percy Meads), her heirs 
and assigns, and to be assigned, released, conveyed, 
or otherwise well and effectually assured by her to 
any person or persons whomsoever, his, her, or their 
heirs and assigns, in such manner as she Should at 
any time or times, notwithstanding her coverture, 
direct or appoint by any instrument in writing to be 
by her signed, sealed, and delivered in the presence of 
and attested by two or more credible witnesses, and 
in default of any such direction or appointment, in 
trust for her, her heirs and assigns for ever, c. 
Elizabeth Meads never formally exercised her special 
power of appointment, but by her will gave and de- 
vised her real and personal estate to her husband 
Percy Meads. The will was properly executed under 
the 1 Vict. c. 26, but was not sealed. The questions 
were (i) whether the will of Elizabeth Meads operated 
as a valid execution of the power of appointment vested 
in her; and if not (ii), whether she had not, irrespec- 
tive of her special power of appointment, a powor of 
disposition by will as an incident of the separate 
estate. Sir John Romilly, M. ht., held that the will 
operated as a valid execution of the power, and con- 
sequently abstained from ahy, decision as to the 
second question. On appeal, Lord Westbury, L. C., 
overruled the decision ot the Master of the Rolls, and 
decided that the will was not a valid execution of the 
power, but held that Elizabeth Meads had, as incident 
to her separate estate, a power of disposition by will. 
He said, “If a power be created to be executed by deed 
or instrument in writing, although the wordseseem to 
indicate instruments inter vivos only, yet it is settled 
that it may be well executed by will........ 
Wherever the power is in terms a power to appoint 
by will, and the will is required to be under seal, 
the statute applies, and makes the requisition 
null; but it does not apply where the power is to 
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appoint by an instrument under seal, for no will can 
execute a power that requires an instrument under 
seal, unless the will answers the description of such 
an instrument, which a will without a seal does not. 
As to whether in a case where real estates are 
conveye& or devised to trustees in fee, upon trust for 
the sole and separate use of a married woman and 
her heirs, she has the same power of disposition by 
deed or will over the equitable fee as she would have 
if she were a feme sole. Can she convey the equit- 
able fee without the necessity of the instrument 
being acknowledged in the manner required by the 
statute for the abolition of Fines and Recoveries: 
and can she during coverture devise the equitable 
estate by a will executed in conformity with the 
statute?’?’ The Lord Chancellor gave judgment in 
the affirmative. A wife may make a valid lease of 
her separate estate without her husband joining in 
the lease: Allen v. Walker (i. It., 5 Exch. 187.) 
The husband will be deprived of his curtesy in case 
the wife should exercise her, power of alienation by 
deed or will: Appleton v. Rowley, L. R., 8 Eq. 
139; Cooper v. McDonald, 7 Ch. D. 288. Several 
Irish cases seem to conflict with the rule laid down 
in Peacock v. Monk, (p. 198), so far as regards a 
married woman’s contingent interests: Mara v. 
Manning (2 J. & L. 311) is quoted in a text book as 
an authority for the rule that where property is 
limited to the separate use of a married woman upon 
a contingency which has not happened she cannot, 
pending the contingency, dispose of her interest in 
the property. Lord St. Leonards, however, did not 
go so far as to decide that a married woman cannot 
specifically assign her contingent separate estate. 
The trustees at the instance of the wife committed a 
breach of trust by lending part of the trust funds to 
the husband, who afterwards was discharged as 
insolvent. In case of the insolvency of the husband 
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funds to the wife for her separate use. Ifeld, that 
this contingent interest of the wife was not bound to 
make good to the trustees the money advanced by 
them at her request. ‘This case was decided in 1846 
before the doctrine as to the lability of a married 
woman’s separate estate for her general engagements 
was settled. In Bestall v. Bunbury (18 Ir. Ch. 
Rep. 318), it was held by the Court of Appeal, upon 
the authority of Mara v. Manning, ante, that if realty 
is settled upon a married woman for her separate use 
on acontingency, viz., the insolvency of her husband, 
she cannot dispose of it until the contingency arises. 
It is submitted that these cases cannot be taken as 
settling the general rule as to a married woman’s 
power to dispose of contingent interests settled to her 
separate use. At the most they can only be con- 
sidered as deciding that where her interest is con- 
tingent upon her husband’s insolvency, the making 
of such a provision would be defeated if she had the 
power to dispose of the interest before the contingency 
happeued. ‘The decision might possibly be supported 
on the ground that limiting an estate upon such 
a contingency might be considered equivalent to a 
restraint upon anticipation ‘until the contingency 
happened ; but that view does not appear to have 
occurred to the court in the recent case of Le Small- 
man’s Estate (Ir. R., 8 Iq. 249), where it was held, 
that under ss. 22 and 68 of the Irish Fines and 
Recoveries Act, 1834, a married woman can, by deed 
acknowledged, dispose of an interest in realty limited 
to her separate use, contingent upon the insolvency of 
her husband, although the contingency has not arisen. 
The authority of Bestall v. Bunbury and Mara v. 
Manning was questioned as conflicting with later 
English decisions. 

The alterations made by the M. W. P. A. 1882, will 
be dealt with in the notes to sections 1 (1), 2, and 5, 
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of that Act, post; it will be enough here to say, that’ 
the point raised by the Irish cases quoted cannot 
arise as to any property vesting in a woman after 
1882. 


x 

Trustees,—The interposition of trustees 
does not interfere with the woman’s power 
of disposition: Hall v. Waterhouse, 13 W. R. 
633. 


Unless the instrument creating the trust expressly 
says that the consent of the trustees shall be obtained 
to any disposition: Essex v. Atkins, 14 Ves. 542. 
Where a trustee has received notice of a charge 
made by a married woman on her separate property 
in his hands ke will be bound to see that it is carried 
out (Hodgson v. Hodgson, 2 Kee. 704); and if she 
has pledged her estate the trustees must hold it to 
the uses she appoints: Pybus v. Smith, 3 Bro. C. C. 
340. ; 


Gifts to hushatid.—A married woman 
may give the same interest in her separate 
estate to her husband as she may to any 
other person: Lssex v. Atkins, 14 Ves. 542. 


Her intention of making a gift to him may either 
be expressed or implied. The onus of proving that 
the transfer of the corpus of her separate property 
to the husband is intended as a gift lies upon the 
husband: ich v. Cockell, 9 Ves. 375. Thus the 
transfer may be a loan: see Woodward v. Woodward 
(3 De G. J. & 8. 672), where a married woman was 
allowed to prove as a creditor in an administration 
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‘suit on account of a loan to the husband out of 
her separate estate. And see also Green v. Carlill 
(4 Ch. D. 882), where evidence was allowed to show 
that a cheque, although paid into the husband’s 
account, still remained the property of the wife. 
In Knight v. Knight (11 Jur. (N.S8.) 6179, a hus- 
band lent separate moneys of his wife on mortgage, 
and the security was taken to the husband and wife 
and the survivor of them, the fact being concealed 
that the money was separate property, and the wife 
being misled. The deed was rectified by making 
the loan her separate property. In Greenhough v. 
Shorrock (4 N. R. 40), a wife mortgaged her life 
interest 1n the dividends of consols given to her 
separate use to secure 4007, and “such further 
advances as might be made either to her or her 
husband.” Held, that a further advance made to 
the husband was well charged without Some further 
act or the signature of the wife. The wife may by 
her conduct show her intention to make her husband 
a gift of the whole or part of her separate property. 
As in Gardner v. Gardner (1 Giff. 126), where the 
husband employed moneys (part of the separate es- 
tate of his wife) in his business, and for his family 
expenditure, with her knowleflgg and assent; and as 
in Darkin v. Darkin (17 Beav. 578), where the wife 
had allowed savings of her separate estate to be in- 
vested by her husband in the purchase of real estate 
in his own name. Where it is a fund in court it 
will not be paid to the husband, unless the wife’s 
consent is given in court: Milnes v. Busk, 2 Ves. 
488; see also Jones v. Cuthbertson, L. R., 7 Q. B. 
218; affirmed, L. R., 8 Q. B. 504. 


Receipt of income by husband.—The hus- 
band may be expressly authorized by his 
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wife to receive the income of her separate 
estate, or her conduct may show that he 
receives it with her permission. In either 
case he cannot afterwards be called to 
account therefor. 


In Caton v. Rideout (1 Mac. & Gord. 599), a 
married woman entitled for her separate use to the 
dividends of certain stock standing in the names of 
trustees, of whom her husband was one, permitted 
these dividends for a number of years to be paid to 
her husband’s bankers to his separate account, and 
he made use of these funds as his own property. 
Held, that a course of dealing was proved as exist- 
ing between the husband and wife, which showed 
that the money was paid to the husband as husband, 
and not as trustee, with the consent of the wife, and 
that she was therefore disentitled from claiming any 
part of the money as against the husband’s estate: 
see also Powell v. Hankey, 2 P. Wms. 82. In Rowley 
v. Unwin (2 K. & J. 188), the trustecs allowed the 
husband, with the wife’s acquiescence, to use 1,000/., 
part of trust funds settled to her separate use without 
power of anticipation, for four years. Held, that. 
the wife was not entitled to interest upon that 
amount during that period: sce also Howard v. Digby, 
2 Cl. & I. 634. In the case of the lunacy of a wife 
the husband has been allowed part of the income 
for her support (Att.-Gen. v. Parnther, 3 Bro. C. C. 
441), and for the extraordinary expenses occasioned 
by her malady: Edwards v. Abrey, 2 Ph. 37. 


_ Husband’s liability.—If no intention (ex- 
press or implied) of giving the income of the 
separate estate can be proved, the husband 
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‘will have to account for arrears of income 
received by him. 


Tt was once thought that not more than ope year’s 
income could be recovered from the husband: see 
cases collected in note to Ex parte Elder, 2 Madd. 286. 
But this was decided by analogy to the rule as to 
arrears of pin money at a time when the doctrine of 
separate estate was in its infancy. ‘The real question 
is, whether expressly or impliedly the wife has con- 
sented to her husband’s receiving the income of her 
separate estate. If she has consented, no arrears are 
recoverable: and if she has not consented, all the 
arrears are recoverable. The correct rule is laid 
down in Dizon v. Dizon (9 Ch. D. 589), where all 
the cases on the subject are reviewed by Sir G. 
Jessel, M. R. He says: “ As I understand the law, 
the wife is entitled to recover the arrears of her 
separate income. It is not like pin money. If she 
consents to her husband receiving her income, and they 
have lived together, then she is not entitled to any 
account of it, either as against the trustee who may 
pay it to her husband or as against the husband 
himself. The whole of that dépends on her consent.” 
Lhe facts of this case were as follows :—The trustee. 
of certain stock for the separate use of a married 
woman, having improperly transferred it into the 
joint names of the husband and himself, the husband 
for six years received the dividends, after which the 
trustee died, and the husband, without his wife's 
knowledge, sold out the stock and applied the pro- 
ceeds to his own use. Some time after he left his 
wife. Held, that though the wife might havo been 
presumed to have assented to the husband’s actual 
receipts of the dividends while the stock remained 
intact, yet no such assent could be presumed after it 
had been sold, and that she was entitled to recover 
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as against her husband and the estate of the deceased 
trustee the arrears of dividends which had accrued 
since that time as well as to have the trust fund 
replaced. In Parker v. Brooke (9 Ves. 583), where 
leaseholds were given for the separate use of the wife, 
but no trustees were appointed, the husband having 
possession was held accountable, and a purchaser, 
with notice of the wife’s rights, was compelled to 
restore the property and account for the profits. 


Limitation to power of disposition.—A 
married woman before 1883 could. only dis- 
pose of the separate estate which was vested 
in her in possession or interest at the time of 
making such disposition. 


In Pike v. Fitsgibbon (14 Ch. D. 837), V.-C. Malins 
decided that such of the separate property of the 
defendant Lady Louisa Fitzgibbon as was imme- 
diately before the death of her husband and was at the 
time of the decree vested in her or any other person 
or persons for her, was chargeable with moneys 
secured by certain ,intlentures to which she was a 
party, and which were executed during the coverture, 
including separate property which had come to her 
since such execution. In Mower v. Buller (15 Ch. D. 
665), Denman, J., upon the authority of this case, 
decided that a marned woman can give a valid charge 
on her expectancy under a will or as one of the next 
of kin ef a living person, and that such a charge will 
be enforced after that person’s death against separate 
estate bequeathed by her will to the married woman. 
But upon appeal, in Pike v. Fitsgibbon (17 Ch. D. 454), 
it is laid down clearly that the general engagements 
and assignments of a married woman can only affect 
the separate estate vested in her at the time of 
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entering into them, and not property which may 
subsequently accrue to her for her separate use, or in 
regard to which there is a restraint upon anticipation. 
Nor would the court, in an action to obtain payment 
of a married woman’s debt out of her separate pro- 
perty, grant an injunction upon an interfooutory 
application to restrain her from alienating her 
separate estate: National Provincial Bank v. Thomas, 
24 W. R. 10138; see also Robinson v. Pickering, 16 
Ch. D. 371, 660; see also WeHenry v. Davies, L. B., 
6 Hq. 462. 


As to the limitations placed on a married woman 
contracting after 1882, see the M. W. P. A. 1882, 
s. 1 (4), and notes thereon, post. 


Sect. 3,—LiaBiLity or SePaRaTEe Estate. 


The property of a feme sole is of course 
liable for all her debts, whether they are 
simple contract, specaalty, judgment, or crown 
debts. When equity permitted a married 
woman to be the owner of property over 
which her husband had no control, and in 
which he took no interest, it should logically 
have made that property liable for her con- 
tracts, guast contracts, and torts: but the full 
liability never existed until this year, and 
owes its origin to the first section of the M. 
W. P. Act, 1882, which provides, that a mar- 
ried woman shall be capable of “suing and 
being sued either in contract or in tort, or 
otherwise in all respects as if she were a 
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feme sole,” and any damages or costs recovered: 
against her shall be payable out of her sepa- 
rate property and not otherwise. 


% 
Ante-nuptial contracts and torts.— Where 


a woman enters into contracts or commits torts 
dum sola, her personal liability is suspended 
during coverture, but her separate estate, 
whether equitable or statutory, is liable there- 
for. , 


Before the M. W. P. A. of 1870, it was necessary 
to suc first the husband and wife jointly, but if 
nothing could be recovered from the husband, then 
the plaintiff was entitled to proceed against the wife’s 
separate estate: Biscoe v. Kennedy, 1 Bro. C. C. 18, n. 
and Chubb v. Stretch, L. R., 9 Hq. 555. That Act 
exempted husbands, who married on and after 9th 
August, 1870, from any liability for their wives’ ante- 
nuptial debts, and provided that the wife should be 
liable to be sued for, and any property belonging to 
her for her separate tise should be liable to satisfy, 
such debts as if she had continued unmarried (sect. 
12). This section did not affect the husband’s lia- 
bility for his wife’s breach of a contract other than 
that creating a debt. It is not necessary since 1870 to 
join the husband in suing a married woman for debts 
contracted before her marriage: Williams v. Mercier, 
9 Q, Be D. 337. As we have already stated (p. 117), 
this Act was amended in 1874, so as to make the 
husband liable to the extent of the property coming 
to him through his wife, and the liability of the wife’s 
separate estate was extended so as to include her 
ante-nuptial torts, and the breach of any contract 
made by her before marriage. (Sect. 2.) Section 13 
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‘of the M. W. P. Act, 1882, provides that all sums 
recovered against a wife in respect of her ante- 
nuptial debts, contracts, or torts, orfor any costs relating 
thereto “shall be payable out of her separate pro- 
perty ; and as between her and her husband, unless 
there be any contract between them to the contrary, 
her separate property shall be deemed to be primarily 
liable ”’ for all such debts and costs. This section also 
expressly provides that this liability shall include 
“any sums for which she may be liable as a contribu- 
tory either before or after she has been placed on the 
list of contributories under and by virtue of the Acts 
relating to joint stock companies:” see notes on this 
section under the M. W. P. Act, 1882, and the 
authorities there cited. 


Post-nuptial contracts.—Every contract 
entered into on and after January Ist, 1883, 
by a married woman with respect to and to 
bind her separate property, 1s binding upon 
the separate property which she is possessed 
of or entitled to at the date of the contract, 
and also all separate property which she may 
thereafter acquire, and every contract made 
by her on and after that date shall be deemed 
to be a contract entered into by her with 
respect to and to bind her separate property 
unless the contrary be shown: sec AZ.°W. P. 
Act, 1882, sect. 1, and notes thereon, post. 

Every contract of a married woman made 
by her before January Ist, 1883, with express 


reference to her separate estate, or which 
E. P 
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from the nature of the contract itself must be 
intended to be so referred is binding upon the 
separate estate of which she was able to 
dispose at the time of entering into such con- 
tract: Wainford v. Heyl, L. R., 20 Eq. 321, 
324; Pike v. Fitzgibbon, 17 Ch. D. 464. 


It was not till 1861 that the court laid down the 
eneral rule that the contracts of a married woman 
ind her separate estate. At one period it was 

thought that the only way in which a married 
woman could affect her separate estate was by in- 
struments which were supposed to be in the nature 
of the execution of a power of appointment over 
it; so that while it was held to be bound by her 
bonds, bills, promissory notes, and other written 
instruments, it remained unaffected by her other en- 
gagements. Lord Chancellor Cottenham, in the year 
1840, showed the weakness of this theory. He says, 
in Owens v. Dickenson (1 Cr.& Ph. 48), “ A written 
memorandum of agreement signed by a married 
woman cannot be an execution of a power when it 
neither refers to the pgwer nor to the subject-matter 
of the power, nor indeed in many of these cases has 
there been any power existing at all... . Ifa mar- 
ried woman enters into several agreements of the 
sort, and all the parties come to have satisfaction out 
of her separate estate, they are paid pari passu ; whereas 
if the instruments took effect as appointments under 
a power, they would rank according to their priorities 
of date.” The correct view of the matter is taken by 
Lord Thurlow in Hulme v. Tenant, 1 Bro. C. C. 16. 
According to him “the separate property of a mar- 
ried woman being a creature of equity, it follows 
that if she has a power of dealing with it she has the 
other power incident to property in general, viz. the 
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power of contracting debts to be paid out of it; and 
inasmuch as her creditors have not the means at law 
of compelling payment of those debts, a court of 
equity takes upon itself to give effect to them not as 
personal liabilities, but by laying hold of the geparate 
property as the only means by which they can be 
satisfied.” The case of Johnson v. Gallagher (3 De 
G. F. & J. 494), decided by Lord Justice Turner, 
placed the law on a sound basis, and we refer to his 
judgment (pp. 508—523), for an exhaustive history 
of the question. Where the trustees of a married 
woman are not parties to an action to charge her 
separate estate, the judgment debt will only be 
declared a charge thereon without prejudice to any 
claim of the trustees: Collett v. Dickenson, 11 Ch. D. 
687. In King v. Lucas (17 W. N., 159), where 
policies of assurance on the husband’s life were by a 
post-nuptial settlement assigned to trustees upon 
trust to invest the proceeds and pay the income to the 
wife “‘ during her life for her sole and separate use, 
and so that the same should not be subject to the 
debts, control or engagements of any future husband ” 
with whom she might intermarry; Kay, J., held, that 
the absence of restriction showed an intention to give 
the wife a power of disposMion during her then 
present coverture, and a separate estate which she 
was then capable of binding. 


It is needless to give examples of cases 
where a married woman contracts expressly 
with reference to her separate estate. Where 
she has not done so expressly, the following 
rules apply. The onus of proving that a 
married woman living with her husband con- 
tracted with reference to her separate estate 
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lies upon the person secking to make that 
estate liable for contracts made before Ist 
January, 1883. Whether she did so contract 
is for the court to decide, having regard to 
all the circumstances of each case: Johnson v. 
Gallagher, 3 De G. F. & J. 494. As to con- 
tracts made since that date, we have scen 
that it will he upon the married woman to 
prove that her contracts were not made with 
respect to her separate estate, ante, p. 209. 


The intention to bind the separate estate has been 
implied in the following cases and under the follow- 
ing circumstances :—Matthewman’s case, L. R., 3 Eq. 
781. In this-case a married woman having separate 
estate contracted to take shares in her own name in a 
joint stock company, which was afterwards wound 
up. The court held that, under the circumstances of 
the case, it must be presumed that the contract was 
entered into upon the credit of her separate estate, 
and as the deed of settlement of the company did not 
exclude married womefi from being shareholders so 
as to bind their separate estate, she was placed on the 
list of contributories in her own right, so as to bind 
her separate estate: see also Lx parte Luard, 8 W. RK. 
73. The head note in Picard v. Hine (L. R., 5 Ch. 
274) is, “Where a married woman contracts a 
debt which she can only satisfy out of her separate 
estate, that estate will be made liable to the debt ;” 
but the case itself does not justify that doctrine, as 
the married woman was living apart from her hus- 
band at the time she made the contract. A married 
woman’s separate estate has been held liable for costs 
in a matrimonial cause improperly instituted by her 


against her husband: Jf. v. C., L. R., 2 P. & D. 414; 
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‘see also Miller v. Miller, ibid. 138. Contracts made by 
a married woman living apart from her husband bind 
her separate estate: Johnson v. Gallagher, 3 De G. 
F.& J. 494; Hodgson v. Williamson, 15 Ch. D. 87; 
Murray v. Barlee, 4 Sim. 82; McHenry v. Davig, L. B., 
10 Eq. 88. Where a married woman makes contracts 
in reference to a business she carries on separately from 
her husband an intention to bind her separate estate 
would probably be presumed: Polloch’s Principles of 
Contracts, 2nd ed. 84. The separate property of a wife 
in the hands of the court has been held liable for the 
costs of the suit instituted in respect thereof: Rarlee 
v. Barlee, 18. & 8.100. The separate estate of a 
married woman was held liable to pay a bill of ex- 
change accepted by her in payment of goods supplied 
to her for carrying on a business in which she had 
been engaged while a widow, both she and her hus- 
band telling the vendor that she was carrying on the 
business on her separate account: Symonds v. Wilkes, 
10 L. T., N. 8, 158. 


The intention to bind the separate estate has not 
been implied in the following cases: — Re Pugh 
(17 Beav. 336), where the wife of a lunatic instructed 
a solicitor to act for her and Her children in a suit to 
which she was not a party, and which did not relate 
to her separate estate; Callow v. Houle (1 De G. & 
Sm. 531), where the solicitor of a husband and his 
wife transacted business relating to her separate 
estate; Davidson v. Wood (11 W. R. 561, 791), 
where the wife of a lunatic pledged her husband’s 
credit for necessaries. The costs of proving a married 
woman’s will exercising a power of appointment over 
a fund was held not to be a charge upon such fund: 
Adamson v. Hammond, L. R., 3 P. & D. 141. In an 
Irish case (Burke v. Tuite, 10 Ir. Ch. Rep. 467), it 
was held that separate estate in realty cannot, by 
reason of the Statute of Frauds, be bound without 
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writing. This decision is apparently based on the 
mistaken idea that the contracts of a married woman 
are a charge upon her property. The truth is, that 
just as a man’s lands are liable to the payment of his 
debts, xchether contracted by writing or not, so the 
separate property in realty of a married woman is 
liable for the payment of her debts, whether the con- 
tract is in writing or not, provided they were con- 
tracted with reference thereto. 


Extent oF Lianitiry.—The separate estate of a 
married woman being bound by the contracts made 
with reference thereto, the question arises, how far 
those contracts affect the corpus of the property where 
the married woman has a limited interest only, as, for 
instance, a life estate with a power of appointment 
over the remainder. In 1861, Lord Justice Turner, 
in Johnson ¥. Gallagher, 3 De G., F. & J. 517, 
classified the cases on this subject as follows :—(1) 
Where the power of appointment is general by deed or 
writing or by will; (2) where jt is by will only, and the 
power has been exercised; (3) where there has been 
a limitation in default of appointment, and the power 
has not been exercised. In cases falling under the 
third class his lordship said there could not “be any 
reasonable doubt that the debts and engagements of 
a married woman cannot prevail against the parties 
entitled in default of appointment :” see also Nail v. 
Punter, 5 Sim. 555; Paulv. Paul, 20 Ch. D. 742, over- 
ruling Paul v. Paul, 15 Ch. D. 580. In cases falling 
under the first class, the courts have constantly held the 
corpus ®f the property to be subject to the debts and 
engagements of the married woman: see a late case, 
Hodgson v. Williamson, 15 Ch. D. 87. Lord Justice 
Turner considered the second class open, but Hughes 
vy. Wells (9 Hare, 749) and Heatley v. Thomas (15 Ves. 
596) are direct authorities in favour of its lability. 
There are other cases conflicting with this opinion. 
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In Vaughan v. Vanderstegen (2 Drew. 165), where 
there was a power to ae by will only, and the 
power was exercised, V.-C. Kindersley held that the 
property appointed was not liable for the appointor’s 
debts, but see 2 Drew. 363, where the question was 
again discussed. In Blachford v. Woolley (8 L. ‘I. 322), 

.-C. Kindersley held that it was not liable to the 
payment of her separate account, not being separate 
estate. In Shattock v. Shattock (L. R., 2 Eq. 182), 
real and personal property was settled on E. S., the 
wife, for life, for her separate use, then to the children 
of the marriage, then, in default of children, as I. 8. 
should by deed or will appoint, and in default of ap- 
pointment as to the real estate, for E.S., her heirs 
and assigns, and as to the personal, for her next of 
kin. E.8. died without having had a child, and she 
appointed by will. Held, that the holder of a pro- 
missory note of K. 8. was not entitled*to payment 
out of the appointed estate, as he was not the 
appointee. But these cases were disapproved of in The 
London Chartered Bank of Australia v. Lempriere, 
L.R.,4 P. C. 572, which settles the general principle 
that, where property is settled upon a married woman 
for her separate use for life with remainder as she 
shall by deed or will appoint? with remainder, in de- 
fault of appointment, to her executors or adminis- 
trators, it is an absolute settlement for her sole and 
separate use without restraint upon anticipation, and 
vests In equity the entire corpus in her for all pur- 
poses. In this case there was no question as to the 
exercise of the power of appointment; but in Re 
Harvey's Estate, Godfrey v. Harben (13 Ch. D. 216) 
this point arose. There real and personal property 
were settled on a married woman for life, with a 
gone power of appointment by will, with remain- 

er in default of appointment for her children or 
next of kin. She, by will, appointed the property in 
favour of her daughter, and it was held that the 
appointed property was liable to the payment of the 
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appointor’s debts, as if it were her separate property. 
The decision in Zhe London Chartered Bank, &e. v. 
Lempriére, supra, was followed by Sir George Jessel, 
M. R., in Mayd v. Field (3 Ch. D. 587), where per- 
sonal property was settled on the wife in trust as she 
should ‘by deed or will appoint, and subject thereto 
for her separate use for life, and if she survived her 
husband (which happened) for her absolutely. In 
Hodges v. Hodges (20 Ch. D. 749), a married woman 
was entitled to the income of a fund in court for her 
life for her separate use without power of anticipa- 
tion, with remainder in trust for her children, and in 
default of issue in trust for such persons as she should 
by will appoint, and in default of appointment to her 
absolutely. She had no children and was past the 
age of child-bearing, and it was held that whether 
she did or did not exercise the power of appointment, 
the fund would at her death be assets for the payment 
of her debts. By sect. 4. of M. W. P. Act, 1882, the 
execution of a general power by will by a married 
woman will have the effect of making the property 
appointed lable for her debts’ and other liabilities as 
if it were her separate estate. 


Post-nuptial torts.— The separate property 
of a married woman is liable for all her torts 
committed on or after January. Ist, 1883, 
and it is submitted that this liability will 
include not only the separate property be- 
longing to her when the tort was committed, 
but also all her subsequently-acquired sepa- 
rate property: see MZ. W. P. Act, 1882, s. 1, 
and notes thereon, post. 

As to torts committed before that date the 
law is as follows :— | | 
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The separate estate of a married woman 
ig liable for her fraud relating to the sepa- 
rate estate, but not for her general torts: 
Wamford v. Heyl, L. R., 20 lig. 3824. % 


In Savage v. Foster (9 Mod. 35), Margaret Brown 
was tenant for life, and her daughter the defendant 
was tenant in tail in remainder of certain lands under 
a marriage settlement. At the solicitation of the 
daughter and her husband, who were aware of her 
title, the mother re-settled the property in conside- 
ration of the marriage of another daughter upon 
herself for life, with remainder in fee to the other 
daughter’s husband, who after the death of the 
mother sold it to the plaintiff. The defendant tried 
to set up her title against Savage, but it was decreed 
that she should levy a fine to him to extinguish her 
rights. Although the land was not settled to her 
separate use, this case may be taken as an authority 
that the fraud of a married woman in relation to 
certain property belonging to her, is binding upon 
that property, whether separate estate or not. 


The separate estate of a married woman 
is also hable for an actual misappropriation 
by her of property, subject to the same 
settlement and the same trusts which create 
the separate estate: Wainford v. Heyl, L. R., 
20 gq. 324. 4 


In Chive v. Carew (1. J. & H. 199), certain pro- 
perty was settled to the separate use of the wife 
without any restraint upon anticipation. It con- 
sisted of a pearl necklace given for her separate use 
for life, with remainders over, and other jewels and 
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effects given for her separate use absolutely. The 
husband became bankrupt, and the wife first pawned 
and then sold the necklace. Held, that the other 
jewels and effects were liable to make good the value 
of thé*pearl necklace improperly sold by her. See 
also Brewer v. Swirles (2 Sm. & G. 219), where the 
married woman had a general power of appointment 
by deed or will over property settled to her separate 
use for life, with remainder to her next of kin in 
default of appointment. She induced the trustees to 
lend the fund on unauthorized security. Held, that 
neither she nor her appointees could recover the fund 
from the trustees. ie Jones v. Higgins (Li. R., 2 
Eq. 538), it was held that acquiescence by a married 
woman in a breach of trust in respect to her separate 
estate debars her from claiming it against the de- 
faulting trustees. Sccus, if she were restrained from 
anticipation “(Davies v. Hodgson, 25 Beav. 186), al- 
though arrears would be liable: Pemberton v. U‘Gill, 
1 Dr. & Sm. 266. 


Quasi contracts.— The separate property 
of a married woman is liable for obliga- 
tions arising quasi ex contractu since De- 
cember 31st, 1882, but it is not liable for 
obligations arising quasi ex contractu before 
that date. 


Its non-liability arose from the fact that it was 
only Mable for those of her contracts made with 
reference thereto, and a quasi contract is neither a 
true contract nor a tort. In Wright v. Chard (4 
Drew. 673), the court refused to make the separate 
estate of a married woman liable for the rents of an 
estate which she had claimed and received as her 
separate estate, under the mistaken impression that 
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it was her own estate. It was decided in Jones vy. 
Harris (9 Ves. 486), that an annuity granted by a 
feme covert, and charged upon her separate estate, 
being void for want of the insertion of the clause of 
redemption in the memorial, the consideratior/could 
not be recovered out of her separate estate, though part 
of the money was applied to the payment of fines upon 
admission to copyholds. See also Bolton (Duke) v. 
Williams, 4 Bro. C. C. 297. The M. W. P. Act, 
1882, has altered the law on this subject, and she 
may now be sued “either in contract or in tort or 
otherwise.” (Sect. 1 (2).) 


Costs.—The separate estate of a married woman 
is liable for costs ordered to be paid by her. In 
Bryant v. Bull (10 Ch. D. 158), where a married 
woman had been ordered to pay costs, and had failed 
to do so, a receiver was appointed of the dividends of 
stock to which she was entitled to her separate use 
for life: see also Morrell v. Cowan, 6 Ch. D. 166. 


Bankruptcy.—No married woman except 
she is carrying on a trade separately from 
her husband is subject to the bankruptcy 
laws. If she is so trading, she is, in respect 
of her separate property, subject to the bank- 
ruptcy laws as if she were a feme sole. M. W. 
P. Act, 1882, sect. 1 (5); see notes thereon, 
post. ° 


In Ex parte Holland (L. R.,9 Ch. 307), Mellish, L.J., 
expressed a doubt as to whether a married woman, 
a trader, might not be made a bankrupt; but in Ev 
parte Jones, In re Grissell (12 Ch. D. 484), it was 
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held that a married woman was not liable to the 
bankruptcy law even though she had separate estate, 
and had contracted engagements after her marriage, 
and that the M. 'W. P. Act, 1870, had made no 
differssce in this respect. In his judgment, James, 
L. J., says, that a married woman is not a debtor, 
and no proceedings in bankruptcy can be maintained 
against her. It is clear, also, that a married woman 
is not personally liable upon her contracts. She was 
not so liable before the Act of 1882 (see Durrant v. 
Ricketts, 8 Q. B. D. 177), and it contains no pro- 
visions altering the law on this subject. Her sepa- 
rate property is alone lable for her contracts. 


Secr. 4.—REsTRAINT UPON ALIENATION. 


In Tulleté v. Armstrong (1 Beav. 22), Lord 
Langdale clearly explains the reason for the 
introduction of this novel fetter upon aliena- 
tion. ‘‘Separate estate Sperates as a protec- 
tion to a married woman against the legal 
power over the wife’s property which is 
vested in the husband . . . . but the power 
of alienation remaining in the wife the sepa- 
rate estate unfettered is no protection against 
the moral influence of the husband, and 
many instances have occurred and daily occur 
in which the wife, under the persuasion or influ- 
ence of her husband, has been and is induced 
to exercise her power of alienation in his 
favour or for his benefit, and thus defeat the 
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protection intended for her. But as the 
separate estate itself owed its origin and 
support to the courts of equity it was under- 
stood that the same courts might so nédify 
it as to secure the protection which was 
intended, and accordingly it was intimated 
by Lord Thurlow, that if a gift clearly 
expressed that the separate estate should be 
incapable of assignment in anticipation, or 
of alienation, that intention would be carried 
into effect, and his lordship being of that 
opinion himself sct the example im a case in 
which he personally took an interest, and from 
that time [about 1790] it has been usual to 
introduce into wills and settlements, a clause 
giving to women real and personal estate for 
their separate use, independently of their 
husbands, without power of assignment by 
way of anticipation, or of alienation, and 
such clauses, though their operation .... 1s 
anomalous and irreconcileable with the ordi- 
nary legal rules affecting the limitations of 
estates and the legal incidents of property, 
have been repeatedly approved and carried 
into effect by this court.” 


Its effects —A married woman may be re- 
strained from alienating her separate property, 
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and from receiving the income thereof until 
it is actually due: Pybus v. Smith, 3 Bro. 
C. C. 340. 


In Jollands v. Burdett (12 W. R. 562), a testator 
bequeathed his residuary estate to trustees in trust 
to pay the income “ when and as the same should be 
due and received” to C., a married woman, for her 
separate use, with a clause against anticipation. The 
residue consisted mainly of a bond debt, the interest 
on which was payable only yearly. Held, that only 
arrears of interest actually due and payable could be 
assigned, 


Exists only during coverture.—The re- 
straint upon alienation is annexed to the 
separate éstate, and like it has its existence 
only during coverture, being suspended 
while the woman is discovert, although 
capable of arising upon’ marriage: Tullett v. 
Armstrong, 1 Beav. 1. 


In this case a testator gave property to trustees in 
trust for his wife for life, with remainder to M. A. T., 
then a feme sode, for life, in such manner that it should 
not be anticipated, and that no husband should have 
any control over it. M. A. T. was a feme sole at the 
death of the testator, but married in the lifetime of 
the widow. Held, that both the separate use clause 
and tke restriction upon alienation became effectual 
on her marriage. In Hawkes v. Hubback (L. R., 11 
iq. 5), a trust for the separate use of the intended 
wife, independently of her “intended” husband with 
a restraint upon anticipation, was held to extend to 
a second marriage: see also Shafto v. Butler, 40 
L. J., Ch. 308. 
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As. separate estate only exists during 
coverture, a woman while a feme sole may 
dispose of it, although there is a restraint 


upon anticipation annexed thereto. ee 

In Woodmeston v. Walker (2 Russ. & M. 197), a tes- 
tator directed that an annuity should be purchased 
for the life of a single woman for her separate use 
without power of anticipation. Reversing the decision 
of the M. R., the Lord Chancellor held, that she 
being single was entitled to have at once the price to 
be paid for the annuity: see also Jones v. Salter, 
Ibid. 208; Brown v. Pocock, Ibid. 210. In Newton 
v. Reid (4 Sim. 141), a testator gave a sum of money 
for the separate use of his daughter a feme sole, and 
declared that she should not be at liberty to sell or 
dispose of it, and if she attempted so to do that such 
sale should be void. She married, and it was held 
that the restraint on alienation was void, there being 
no gift over. It is submitted that this decision is 
clearly wrong. If she had disposed of it before 
marriage her disposition would have been valid, but 
to hold that the validity of a restraint upon anticipa- 
tion during marriage depends. upon a gift over is a 
startling proposition. Sembile, a single woman might 
be prevented from alienating separate estate by 
means of a clause of forfeiture, and a gift over: see 
Brown v. Pocock, 2 Russ. & M. 211, so stated by 


Sir Edward Sugden in his argument, and Wood- 
meston v. Walker, Ibid. 204. 


Absolute gifts before 1883,—Where an 
absolute gift to a married woman of a fund 
producing income followed by a restraint 
upon anticipation vested in her before 1883, 
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the restraint upon anticipation prevented her 

from alienating the fund during coverture, 

sed quere as to afund not producing income : 
v. Meuzx, 1 Coll. 1388. 


This case was followed by Sir G. Jessel, M. Rt., in Re 
Ellis’s Trusts (1. R., 17 Eq. 409), but as to the effect 
of a clause restraining anticipation on an absolute 
gift of a fund producing no income he declined to 
pronounce an opinion. In Re Sare/ (10 Jur. (N. 8.) 
876), the fund consisted of a pecuniary legacy and of 
a share of residuary personalty, which the executors 
had paid into court, and it was not to be alienable by 
the wife or her husband. As a restraint upon aliena- 
tion and a restraint upon anticipation are synonymous ~ 
terms, V.-C. Wood had in this case virtually decided . 
the point raised by the M. Rt., as he ordered that the 3 
fund should be retained, and the dividends only paic 
to the wife during coverture, although in a cast |) 
decided two years previously (In re Sykes’ Trusts, % ~ 
J. & H. 415), he appears to hhave been of a contrary.” 
opinion. Jn re Croughton’s Trusts (8 Ch. D. 460), a 
testatrix bequeathed to a married woman by name, | 
describing her as marwied, a reversionary share of a 
fund of mixed, real, and personal estate expectant on 
a life interest. The will declared that every gift 
thereby made to a married woman should be for her 
separate use, without power of anticipation, and that 
her receipts alone should be a good discharge for the 
same. ‘I'he tenant for life died in the lifetime of the 
testatrix, who nevertheless did not alter her will. 
The married woman’s share of the residue being 
represented by a sum of cash standing in court unin- 
vested, upon petition by the married woman to have 
the cash paid out to her upon her separate receipt, it 
was held that she was so entitled. V.-C. Bacon 
based his decision upon the direction in the will that 
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her receipts alone should be a sufficient discharge. 
‘A sufficient discharge for what?” he asks, and 
replies—‘ For the payment of the sum of money 
which is what her share of residue really comeg to.” 
It is submitted that the proper reply would have 
been—* For the payment of the income of that sum 
of money when invested.’”’ On principle, it would 
appear that the mere accident as to whether a fund 
is represented by cash or consols, ought not to make 
any difference ; if the fund is uninvested it should be 
forthwith invested. Compare the decision with Re 
Gaskell’s Trusts (11 Jur. (N. 8.) 780, post, p. 228), 
where the facts were almost identical, and the decision 
was the other way. In asubsequent case (Ie Benton, 
19 Ch. D. 277), the same judge decided differently, 
but his decision was based upon the fact that the will 
directed the trustees to convert the real and personal 
estate of the testatrix and invest the prdceeds, so that 
it was really a gift of an income-producing fund, 
although the residuary estate at the time of the hear- 
ing of the special case consisted partly of a sum of 
cash. In a very recent case (Re Clarke’s Trusts, 21 
Ch. D. 748), the ruling in Re Eilis’s Trust, supra, was 
followed by Fry, J., as to a sum of consols, and the 
ruling in Re Croughton’s Trusts followed as to a 
sum of cash. In Re Taber's Estate (830 W. It. 888), 
10,0007. bequeathed to a married woman for her sepa- 
rate use without power of anticipation, or alienation, 
was paid to her on her separate receipt (V.-C. Bacon). 


Absolute gifts after 1882,.— It ig sub- 
mitted that where an absolute gift to a 
married woman, without the intervention of 
trustees, of a fund producing income, vests in 
a married woman after 1882, a restraint upon 
anticipation annexed thereto will not prevent 

E. Q 
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her alienation of the fund during coverture, 
except, perhaps, as against purchasers, who 
take with notice of the restriction. 

Wuore an absolute gift toa married woman 
of a fund not producing income vests in a 
married woman after 1882, a restraint upon 
anticipation will not disentitle her from hav- 
ing the fund paid to her: see M. IV. P. Aet, 
1882, ss. 1 and 19, and notes thereon, post. 


Perpetuities.—A clause restraining antici- 
pation in a gift to a class which may contain 
unborn persons is invalid: Jn re Michael’s 
Trusts, 46 L. J., Ch. 651; Armitage v. Coates, 
35 Beav. 1. Semble, where, under a limited 
power of appointment, property 1s appointed 
to the separate usc of a married woman, 
with a restraint upon anticipation, and such 
restraint transgresses the rule against per- 
petuities, the restraint will be rejected, but 
the appointment will be good. 


See Fry v. Capper, Kay, 163—V.-C. Page Wood ; 
Re Teague’s Settlement, L. R., 10 Eq. 564—V.-C. 
James; Le Cunynghame’s Settlement, L. R., 11 Eq. 
324—V.-C. Malins. 

We submit that as the restraint upon anticipation 
is admitted to be anomalous and irreconcileable with 
the ordinary legal rules affecting the limitations of 
estates, and the legal incidents of property, there is 
no reason why it should not transgress the rule 
against perpetuities, if it is necessary for the protec- 
tion of a married woman. In Buckton v. Hay (11 
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Ch. D. 645), Sir George Jessel reluctantly followed 
the rule of Fry v. Capper, although his judgment 
would have been to the opposite effect in the absence 
of authority, as that rule prevents a father appoint- 
ing to his daughters, under a settlement, in ¢he way 
most beneficial to them. Y.-C. Hall, in Herbert v. 
Webster (15 Ch. D. 610), in asimilar case decided that 
the restraint was valid, following V.-C. Page Wood’s 
decision in Wilson v. Wilson (4 Jur., N. 8. 1076), 


Creation of restraint on alienation.—No 
particular form of words is necessary to create 
2 restraint on alienation. 


The following cases show what expressions have 
been held to be sufficient :—‘“ Where, as in Miss Wat- 
son’s case, there is a gift or settlement of property to 
the separate use of a married woman, And it is ex- 
pressed to be without power of anticipation, it is clear 
that alienation by her is restrained: see Parkes v. 
White, 11 Ves. 221; Sockett v. Wray, 4 Bro. C. C. 483; 
Jackson v. Hobhouse, 2°Mer. 487.”—1 W.& T. L. C,, 
Eq. 575. <A direction that the trustees are to re- 
ceive the income “ when and as often as the same 
should become due,” and to*pay it to such person as 
the married woman might from time to time appoint, 
or to permit her to receive it for her separate use, 
and that her receipts, or the receipts of any person 
to whom she might appoint the same, “after it should 
become due,” should be valid discharges for it: Meld 
v. Evans, 15 Sim. 875; Baker v. Bradley, 7 De G. 
M. & G. 597. Whether the restraint is wpon the 
power of anticipation, or of alienation, the effect is 
the same: Jn re Croughton’s Trusts, 8 Ch. D. 460. 
Where the income of a fund was payable to such 
persons as a married woman should by writing, but 
not by way of anticipation, appoint, and in default 
of appointment there was a gift to her separate use : 


Q2 
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Brown v. Bamford, 1 Ph. 620. A declaration that a 
married woman should not sell, charge, mortgage, or 
encumber real estate devised to her in fee, followed 
by another declaration that she should take it for her 
own sdze and separate use and benefit and disposal : 
Baggctt v. Meuz,1 Coll. 1388; Steedman v. Poole, 6 
Hare, 193. Where legacies, given to married women 
for their respective sole, separate, and inalienable use 
and benefit, were paid into the court under the Trus- 
tee Relief Act, the court refused to part with the 
money, but ordered the dividends to be paid on the 
separate receipts of the married women during cover- 
ture: Re Gaskell’s Trusts, 11 Jur., N. 8. 780. 


The following are examples in which the expres- 
sions used have been held not sufficient to restrain 
alienation :—A. direction by a testator that certain 
stock bequeatined by his will to his wife for her sepa- 
. rate use for her life, should remain during her life, 
and be (under the order of the trustees) made a duly- 
administered provision for her, and the interest given 
to her on her personal appearance and receipt, by the 
banker the trustees might appoint: Jn ve Ross’s 
Trusts, 1 Sim., N. 8. 196. A direction that the wife 
is to receive separate property “with her own hands 
from time to time,’’ so that her receipts alone for 
what should be actually paid into her own proper 
hands should be good discharges: Parkes v. White, 
11 Ves. 221; Acton v. White, 1 Sim. & St. 429; 
Ross v. Sharrod, 11 W. Rt. 356. A direction to pay 
dividends to such persons, and in such manner and 
form asthe wife should from time to time during her 
life, notwithstanding her coverture, by any note or 
writing under her hands appoint, and in default of 
appointment, into her proper hands for her separate 
use, and after her death to her husband: Clarke v. 
Pistor, cited 3 Bro. C. C. 568; Pybus v. Smith, 1 
Ves. 189. A direction as to stock bequeathed to 
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the separate use of a legatee with a general power 
of appointment by deed or will, that in case an ap- 
pointment should be made by deed the same should 
not come into operation until after her death: Jlez- 
ander v. Young, 6 Hare, 393. oo 


Contracts and torts.—The contracts and 
torts of a married woman, which would other- 
wise be binding upon her separate estate, are 
not binding upon it if she be restrained from 
anticipation thereof, even after that restraint, 
by reason of the termination of the cover- 
ture, ccases to be operative: Jackson v. Hob- 
house, 2 Mer. 483 (1817); Ltoberts v. Watkins, 
46 L. J., Q. B. 552. - 


Contracts.—In Clive v. Carew (1 J. & IT. 199), 
Lord Hatherley (then V.-C. Page Wood) gave 
liberty to apply upon the determination of the cover- 
ture, because, on that event happening, there might 
be a possibility of making the separate estate (which 
the defendant was restrained ffom anticipating) liable. 
This view was taken by V.-C. Malins in Pike v. Mits- 
gibbon (14 Ch. D. 837), who decided that such of the 
property of the defendant as was immediately before 
the death of the husband and at the time of the de- 
cree vested in her, including any separate property as 
to which during coverture she was restrained from 
anticipation, was liable in satisfaction of her covenant 
made during the coverture. In this case, as well as 
in Martin v. Fitsgibbon (17 Ch. D. 454), the V.-C. 
held, that after-acquired separate property is lable 
for the general engagements of a married woman. 
Both these decisions were appealed against, and the 
two appeals were heard together. The Lords Justices 
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(James, Brett, and Cotton), overruling the decision 
of the V.-C., unanimously held that the general en- 
gagements of a married woman can be enforced only 
against so much of the separate estate to which she 
was eiititled, free from any restraint upon anticipa- 
tion, at the time when the engagements were entered 
into, as remains at the time when judgment was given, 
and not against separate estate to which she became 
entitled after the time of the engagements, nor against 
separate estate free from a restraint on anticipation 
to which she was entitled at the time of the engage- 
ments: see also Davies v. Ballenden, 17 W.N.92. If 
there is a clause against anticipation, creditors cannot 
be paid a debt beyond the arrears of interest actually 
due on the separate estate when the debt was con- 
tracted: Fitzgibbon v. Blake, 3 Ir. Ch. R. 328. Nor 
will future income during coverture be liable for 
her breach of ttrust in making away with other pro- 
perty under the trust: Clive v. Carew, 1 J. & H. 199. 
Although interest for many purposes is treated as 
accruing de die 7 diem, a married woman cannot 
effectually assign an apportioned part of the inte- 
rest for the current year up to the date of the assign- 
ment, but can only deal with the interest after it has 
become payable accordifg to the terms of the instru- 
ment: Jn ve Brettle,2 De G.J.&8. 79. The in- 
terest or dividends already accrued and payable are, 
of course, assignable: Claydon v. Finch, L. R., 15 
Kiq. 266. A restraint upon anticipation will not 
prevent the wife from barring the entail and acquir- 
ing the equitable fee, and so acquiring the power to 
defeat the husband’s right to curtesy by a devise of 
the estate: Cooper v. Macdonald, 7 Ch. D. 288. A 
clause against anticipation does not exempt a married 
woman from the ordinary consequences of lapse of 
time and acquiescence: Derbishire v. Home, 3 De G. 
M. & G. 80. Where a married woman entitled to 
the income of property held on trust for her sepa- 
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rate use, with a restraint upon anticipation, joined 
with her husband in a power of attorney to receive 
or to sue for any moneys due to them, or either of 
them: it was held, that the trustee was not justifed 
in paying the attorney the wife’s separate in.ome: 
Kenrick v. Wood, L. R., 9 Eq. 383. 


Torts.—In Jackson v. Hobhouse (2 Mer. 488), 
Lord Eldon says, ‘‘ If, where a fraud has been com- 
mitted by a married woman, the parties who have 
sustained loss by reason of the fraud are to be held 
entitled to have their loss made good out of property 
settled to her separate use without power of antici- 
pation, husbands will only have to exercise their 
marital influence in such a manner as to induce the 
committal of fraudulent acts by their wives in order 
to obtain the benefit of property settled to their sepa- 
rate use without power of anticipation, and thus 
disappoint the intention of the settlor of the pro- 
perty.” This dictum was followed in Clive v. Carew 
(1 J. & FH. 199, 206), where V.-C. Wood said that, 
‘‘upon the whole it is*the sounder course to adhere 
to the view taken by Lord Eldon in Jackson v. Hob- 
house, namely, that having once sanctioned this species 
of protection to a married woman by making it im- 
possible for her in any way whatever to deal with the 
fund, the court . . . . must go on to hold her 
interest protected even against her own fraudulent 
acts,’ and his opinion is quoted and approved in 
Arnold v. Woodhams (L. R., 16 Hg. 29): see also 
Pemberton v. M‘Gill, 1 Drew. & Sm. 266; Stanley v. 
Stanley, 7 Ch. D. 589. ° 


Where restraint may be set aside.—Not- 
withstanding that a married woman is re- 
strained from anticipation, the court may, if 
it thinks fit, where it appears to the court to 
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be for her benefit, by judgment or order 
made after 1881, with her consent, bind her 
interest in any property: Conveyancing Act, 
1883, sect. 39. 


Before this Act it was held that the court had no 
power to interfere for the purpose of enabling a 
married woman to dispose of property in regard to 
which she was restrained from anticipation, although 
to have done so would have been greatly for her 
benefit : Robinson v. Wheelwright, 6 De G. M. & G. 
585; Tussaud v. Tussaud, 9 Ch. D. 375; Smith v.° 
Lucas, 18 Ch. D. 581. But where costs were incurred 
by a married woman in defending a suit by her 
husband to set aside a settlement by which an 
annuity was settled on her for her separate use with- 
out power o£ anticipation, the costs were charged on 
the annuity under 23 & 24 Vict. c. 127, s. 28, not- 
withstanding the restraint: Re Heane, L. R., 12 Eq. 
115. In Skinner v. Todd (380 W. R. 267), B., a 
married woman entitled as tenant for life to the rents 
and profits of settled property for her separate use 
without power of anticipation, had by the settlement 
a power to direct repairs. Held, that the cost of 
work ordered by her in pursuance of the power was 
payable out of her interest. The separate estate, 
although accompanied by a restraint upon anticipa- 
tion, is liable for a married woman’s ante-nuptial 
debts under sect. 12 of M. W. P. Act, 1870: Sanger v. 
Sanger, Li. R., 11 Eq.470. And where the husband has 
been jcined under sect. 3 of M. W. P. Act, 1874, the 
costs of his successful defence have been also added 
to the original debt and costs against her: London and 
Provincial Bank v. Bogle, 7 Ch. D. 773. Sect. 39 of the 
Conveyancing Act, 1881, only applies to judgments 
or orders made after the commencement of the Act. 
Application under it must be made by summons in 
chambers and not by petition: Re Lilhcall’s Settlement, 
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W.N. 1882, p. 6. . In Hodges v. Hodges (20 Ch. D. 
749), a married woman was entitled to the income of 
a fund in court for her life for her separate use with- 
out power of anticipation, with remainder in tyast 
for her children, and in default of issue, in trust for 
such persons as she should, whether covert or sole, by 
will appoint, and in default of appointment, to herself 
absolutely. She having had no children and being 
past the age of child-bearing, and having contracted 
a number of debts, for payment of which the creditors 
were pressing her and causing her great annoyance, 
she with her husband applied to the court to exercise 
its power under this section to remove the restraint 
on anticipation, and to order part of the fund to be 
ae out to her, to enable her to pay her debts. 

eld, that whether she did or not exercise her power 
of appointment, the fund would at her death be sub- 
ject to the payment of her debts, and tkat under the 
circumstances the restraint on anticipation ought to 
be removed, and a portion of the fund paid out to the 
applicant. The order was made upon the evidence of 
the married woman’s consent, afforded by an affidavit 
made by her in support of the application, and a 
letter written by her to her solicitors strongly urging 
them to obtain the money ‘for her. But, quere, 
whether such an order ought in general to be made 
without ascertaining the consent of the married 
woman by a separate examination in the ordinary 
way. See also Tamplin v. Miller (80 W. Lt. 422), 
where V.-C. Hall having, under the circumstances 
of the particular case, made the order asked for, said 
he should: require very strong grounds to be pre- 
sented to him before acceding to applications under 
this section. 


Szrrtep Estates Acr, 1877; Serrtep Lanp Act, 
1882.—A restraint on anticipation does not prevent 
@ married woman exercising any power under these 


Acts. 
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Divorce AND JUDICIAL SEPARATION.— Where there 
has been a divorce or judicial separation, the woman 
divorced or separated is entitled to have paid to her, 
as.if she were a feme sole, a legacy bequeathed to her 
for Her sole and separate use with a restraint upon 
anticipation: see Munt v. Glynes, 41 L. J., Ch. 689. 
This was a case of judicial separation, and the will 
contained a direction “that for the purpose of 
securing to her the separate enjoyment without power 
of anticipation against any husband for the time 
being, the trustee should settle the legacy in such 
manner as would carry out the said purpose.”’ 


SEcT. 5.—DEVOLUTION OF SEPARATE ESTATE. 


A marricd woman may make a will of her 
scparate estate without the consent of her 
husband, but any separate estate remaining 
undisposed of at her death will devolve 
according to the rules of the common law. 


Thus her real estate of inheritance will descend to 
her heir, subject to the husband’s rights (if any) as 
tenant by the curtesye Roberts v. Dixwell, 1 Atk. 
607; Appleton v. Rowley, L. R., 8 Hq. 1389. Ler 
chattels real belong to her husband jure mariti: 
Archer v. Lavender, Ir. R., 9 Eq. 220. Her choses 
in possession belong to her husband jure mariti: 
Molony v. Kennedy, 10 Sim. 254; Johnstone v. Lumb, 
15 Sim. 3808; Askew v. Rooth, L. R., 17 Eq. 426. 
Her choses in action will belong to her husband 
upon his taking out administration: Proudley v. 
Kielder, 2 My. & KK. 57. On the death of a married 
woman having separate property, her creditors may 
proceed for payment of their debts out of her separate 
estate liable therefor: Ozens v. Dickenson, 1 Cr. & Ph. 
48; Gregory v. Lockyer, 6 Madd.‘90. Her separate 
estate is equitable assets, and therefore the executor 
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of a married woman has no right of retainer thereout: 
Re Poole’s Estate, 46 L. J., Ch. 803. But separate 
property created by the Married Women’s Property 
Act, 1882, will, it is submitted, be legal assets: gee 
M. W. P. Act, 1882, sect. 1, and notes thereon, post. 


SECT. 6.—REMEDIES IN RESPECT OF SEPARATE 
ESTATE. 


Every married woman has in her own name against 
all persons whomsoever, including her husband, the 
same civil remedies and the same remedies and re- 
dress by way of criminal proceedings for the protec- 
tion and security of her own separate property, 
whether statutory or equitable, as if such property 
belonged to her as a feme sole; but no criminal pro- 
ceeding can be taken by the wife against the husband 
while they are living together as to or" concerning 
any property claimed by her, nor while they are 
living apart as to or concerning any act done by the 
husband while they were living together concerning 
such property, unless it shall have been wrongfully 
taken by the husband when leaving or deserting, or 
about to leave or desert his wife: Af. W. P. Act, 1882, 
sect. 12. The Act of 1870 gave similar remedies, 
but in respect only of the property made by that 
Act separate property, and that belonging to her 
before marriage which her husband by writing under 
his hand had agreed should be her separate property. 
The exception as to criminal proceedings against 
the husband was not inserted in the Act of 1870. 
Equitable separate estate being created by equity 
was protected by equitable remedies, and after 
the Common Law Procedure Act, 1857, was also 
to a certain degree protected in law. ‘Thus, in 
Allen v. Walker (. R., 5 Exch. 187), a married 
woman alone made a lease of her separate pro- 
perty to the defendant, who entered under the 
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lease. The husband then brought an action for 
trespass, conversion, and assault arising out of such 
entry. Judgment was given for the defendant. As 
in, equity, the husband had no more right than a 
mere stranger to interfere with the wife’s lessee, 
the court ‘‘entertained no doubt that a court of 
equity would grant a perpetual injunction against 
the plaintiff’s entering upon or continuing to occupy 
land the separate property of his wife,” and also in 
regard to such an assault, that if at law the husband 
had recovered judgment, equity would interfere to 
ld him reaping the fruits of such judgment. 
ee also Duncan v. Cashin (Ll. R., 10 C. P. 554), 
where it was held, on an interpleader summons, that 
the court would protect the separate property of the 
wife, and directed the sheriff to withdraw where he had 
seized furniture bought by her out of the savings of 
her separate estate. 4 fortiori a wife’s separate 
property would be protected in any court since the 
Judicature Acts. It was generally by means of 
injunctions that equity protected separate estate. 
Thus a husband would be restrained from alienating 
or interfering with his wife’s separate estate: Green 
v. Green, 5 Hare, 400, n.; Wood v. Wood, 19 W. BR. 
1049. In the latter case a husband by a post-nuptial 
deed settled a house and business (including an hotel) 
to the separate use of his wife, to be managed by her 
for the benefit of herself as if she were a feme sole. 
An injunction was granted to restrain him from in any 
way interfering with the business, and even from en- 
tering the house. Equity will also protect by injunc- 
tion the wife’s separate property from her husband’s 
creditors: Newlands v. Paynter, 4 M. & C. 408. 


Costs.—A_ bill filed to deprive a married woman 
of her separate estate being dismissed, costs were 
given to both husband and wife, who had joined in 
their defence: Kevan v. Crawford, 6 Ch. D. 29. 
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aS 
PARAPHERNALIA. 


Definition.—The paraphernalia of the wife 
include such apparel and ornaments as are 
suitable to the wife’s condition in life, such 
as pearls, rings, &c., to be worn as orna- 
ments only, excluding the jewellery to which 
she is entitled as her separate property (ante, 
p- 195): Graham v. Londonderry, 3 Atk. 398.. 

Old family jewels are not included ,unless they 
have been given or bequeathed to the wife (Jervoise 
v. Jervoise, 17 Beav. 566), but jewels and chamber- 


plate bought out of pin-money are considered to be 
so given: Offley v. Offiey, Prec. Ch. 26. 


Disposition.—The husband may dispose of 
his wife’s paraphernalia during his lifetime, 
but he cannot dispose of it by lis will; nor 
can the wifc dispose of her paraphernalia 
during her husband’s lifetime. 


In Graham v. Londonderry (supra), L. C. Hard- 
wicke decided that whatever jewels [not being her 
separate estate| a wife wears for the ornament of her 
person, the husband may alien in his lifetime; but if 
the husband does not sell her paraphernalia, but only 
pledges it, and leaves a sufficient estate to redeem 
the pledge, she is entitled to have it redeemed: 
Tipping v. Tipping (1 P. Wms. 729) isa very early and 
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important decision (1721), that a husband cannot 
bequeath his wife’s paraphernalia. See also Seymore 
v. Tresilian, 3 Atk. 358; Northey v. Northey, 2 Atk. 
Ne Marshall v. Blew, Ibid. 217. These cases over- 
rule the case of Clarges v. Albemarle (2 Vern. 244), 
which decided that the husband could bequeath his 


wife’s paraphernalia. 


How defeated.—The wife’s right to her 
paraphernalia (except wearing apparel) may 
be barred by her husband’s debts: Townshend 
v. Windham, 2 Ves. sen. 1. 


Lord Hardwicke, in this case, says: “As to the 
araphernalia, the rule of law is, that where the hus- 
and dies indebted, the wife is not entitled thereto. 

In Croke Car. there is a case that the wife was 
entitled only to one gown.’ See also Ridout v. E. 
of Plymouth, 2 Atk. 104; Parker v. Harvey, 4 Bro. 
P. C. 604; and Willson v. Pack, Prec. Ch. 2965. 
The wife is, however, entitled to marshal against all 
the other assets, both real and personal, except, per- 
haps, lands specifically devised, so that, if such assets 
are sufficient to pay his debts in full, she will not 
lose her paraphernalia. Thus she can marshal 
against :—General personal estate undisposed of by 
the will. Real estates expressly devised, in trust to 
pay debts: Lncledon v. Northcote, 3 Atk. 438; Boyntun 
v. Boyntun, 1 Cox, 106. Real estate descended to the 
heir :*Snelson v. Corbet, 3 Atk. 369. Real or personal 
estate devised or bequeathed subject to payment of 
debts. General pecuniary legacies, and specific be- 
quests not charged with payment of debts: Zipping 
v. Tipping, 1 P. Wms. 729. As to specific de- 
vises not charged with payment of debts, there 
is a conflict of authorities. Lord Hardwicke, in 
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Probert v. Clifford (2 P. Wms. 544, note), refused to 
establish a precedent in favour of the wife as against 
specific devisees; but Sir John Trevor, M. R., in 
Tynt v. Tynt (2 P. Wms. 542) decided in her faypur. 
The late Mr. Joshua Williams was of opinion that 
since the statute 3 & 4 Will. 4, c. 104, a widow is 
entitled to be paid out of any part of her husband’s 
estate ; and, therefore, that even if there was, prior 
to that statute, an exception, it no longer existed : 
Williams’ Real Assets, 118. 


The wife’s right to her paraphernalia may 
also be barred by a settlement before mar- 
riage. 


Thus, where by marriage articles a woman agrees 
to have no part of the husband’s personal estate but 
what her husband should bequeath to her by will, 
she is barred of her paraphernalia: Cholmely v. 
Cholmely, 2 Vern. 82. Where, also, by marriage 
articles land is settled on intended wife for life in 
bar and satisfaction of her dower and thirds and all 
other parts of the real and personal effects of her 
intended husband: Read v. Sitel/, 2 Atk. 642. 
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P/IN-MONEY. 


Definition.—Pin-money is a sum allowed 
the wife by the husband for her ordinary 
personal expenses, to save her the trouble of 
a constant recurrence to her husband upon 
every occasion of a milliner’s bill, &c. It is 
intended for the wife’s expenditure on her 
person, to mect her personal expenses, and to 
deck her person suitably to her husband’s 
dignity, that is, suitably to the rank and 
station of his wife: Howard v. Digby, 8 Bligh, 
N. R. 224. | 


In the above case, the Lord Chancellor goes on to 
say, ‘‘Now the purpose is not the purpose of the wife 
alone, it is for the establishment ; it is for the joint 
concern; it is for the maintenance of the common 
dignity; it is for the support of that family whose 
brightest ornament, very probably, is the wife.” See 
also Jodrell v. Jodrell (9 Beav. 45), where it was held 
that there is annexed to the wife’s pin-money an 
implied duty of applying it towards her personal 
dress, decoration and ornament. In Howardv. Digby, 
supra, F'., upon her marriage with C. (afterwards 
Duke of Norfolk), was entitled to 1,000 a year 
pin-money. She was insane from 1782 to 1815, the 
time of her husband’s death, and pin-money had not 
been paid. It was held that she had no claim to it. 
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Arrears.—A wife is not entitled to claim 
‘arrears of pin-money for more than one year. 


See Aston v. Aston, 1 Ves. sen. 267; TownshenC*®. 

Wyndham, 2 Ves. sen. 1; Peacock v. Monk, Ibid. 190; 
Offiey v. Officy, Prec. Ch. 26; Warwick v. Edwards, 
1 Kg. Abr. 140; Cornwall v. Mountague, 1 Eq. Abr. 
66. Where, however, the wife was entitled to 300/..a 
year pin-money, and. for years she had only received 
2002., but her husband had promised that she should 
have it at last, she was held entitled to all the 
arrears: Ridout v. Lewis, 1 Atk. 269. Where the 
-husband finds his wife in clothes and necessaries, she 
will not be entitled to any arrears of pin-money not 
paid during such time: Fovler v. Fowler, 3 P. W. 353; 
Thomas v. Bennet, 2 P. W. 341; Powell v. Hankey, 
2 P. W. 82. In Foss v. Foss (15 Ir. Ch. 215), it was 
held that more than a year’s arrears might be 
recovered where there had been a receiver over the 
property liable to pay it, and also by a purchaser for 
valuable consideration of the pin-money, but in this 
case, as to arrears, separate estate and pin-money 
appear to have been regarded as the same, which is 
‘clearly wrong. 

The legal personal representatives of 4 
deceased wife have no claim to arrears of 
pin-money, not even to such arrears as she 
would have been entitled to: Howard v. Digby, 


8 Bligh, 251, 261, 267. 


_ Disposition.— A wife may dispose of the 
savings from her pin-money as_ separate 
estate: Herbert v. Eerbert, Milles v. Wikes, 
1 Eq. Abr. 66. 


E. R 
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Settlements.—In settlements where the 
property is small and the husband and wifc 
aro living together, and the case is not one 
of contempt, it 1s not usual to settle any 
money on the wife for her separate use by 
way of pin-money: Harpur v. Ball, 8 Ir. Eq. R. 
404, where the court refused to make such 
a settlement out of a sum of 1,400/. 


Subject to property tax.—Pin-money is 
subject to property tax (Ball v. Coutts, 1 Ves. 
& B. 292), where it was also held not to be 
liable to deductions for alimony, as it is clear 
of maintenance. 


Sts, 
Du 
pin-n. 
time ot 
been pai. 
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EQUITY TO A SETTLEMENT. 


It has been already stated that a wife’s legal 
choses in action do not become the property 
of her husband until he has reduced them 
into possession by receiving them, or recover- 
ing them by action. Ifa husband has to seck 
the assistance of a Court of Equity in order 
to reduce his wife’s equitable choses in action 
into possession, her equity to a settlement 
arises, as the court, acting upon tke principle 
that ‘‘ he who seeks cquity must do equity,” 
will refuse to order payment of the fund to 
him, unless he will make a scttlement upon 
her thereout, or unless some good reason 
exists why it should net be made. The 
doctrine of the wife’s equity to a settlement 
will gradually become obsolete, as it only 
arises where the husband claims in right ot 
his wife, and he will not now have any rights 
in his wife’s choses in action, her tifle to 
which may accrue on or after January Ist, 


1883. 


‘Definition.—An equity to a settlement may 
be defined as the right of a wife to a settle- 
R2 
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ment upon herself and her children out of her 
unsettled equitable choses in action, which 
ske may assert for herself as plaintiff, or 
against her husband or his assignees seeking 
to reduce them into possession through the 
instrumentality of a Court of Equity: Méulner 
v. Colmer, 2 P. Wms. 689. 


The wife can assert her equity to a settlement 
against the husband’s trustee in bankruptcy and his 
assignees for valuable consideration, and d@ fortiori 
against volunteers claiming through him: Oswell v. 
Probert, 2 Ves. 680; Tidd v. Lister, 3 De G. M. & G. 
857, and Duncombe v. Greenacre, 28 Beav. 472. An 
exception is made with regard to a life interest 
belonging tother, if she is living with her husband 
and he is neither bankrupt nor insolvent: Vaughan v. 
Buck, 13 Sim. 404; Elliott v. Cordell, 5 Madd. 149. 
Also with regard to a life interest assigned for valuable 
consideration by the husband, or by the husband and 
wife while living together, and prior to his bankruptcy 
or insolvency: ilioté v. Cordell, 5 Madd. 149; 
Jewson v. Moulson, 2 Atk. 417. But the wife’s right 
will prevail, in respect of a life interest, against the 
husband’s trustee in bankruptcy: Lamb v. Milnes, 5 
Ves. 517; Squires v. Ashford, 23 Beav. 1382. It is 
obvious that if the wife’s equity to a settlement 
could be defeated by her husband’s assignment for 
value, the right would be of little value. In Macaulay 
v. Philips (4 Ves. 19), Lord Alvanley remarked, “It 
would be whimsical then, that the assignment by the 
husband for valuable consideration should put the 
assignee in equity in a better position than the 
husband himself is at law.. The guard of this court 
upon the wife’s interest would be very singular if the 
husband, not being entitled at law, might assign it. 
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for valuable consideration to another person, who 

would be entitled in equity.” See also Sir William 

Grant’s observations in Wright v. Moriey, 11 Ves. 12. 
td 


Property affected.—Where the property, 
though in its nature legal, becomes, from 
collateral circumstances, the subject of a suit 
in equity, it has been held, in certain cases, 
that the wife’s right to a provision out of it 
will attach. 


In Sturgis v. Champneys (8 My. & Cr. 97), the 
plaintiff, as the assignee of an insolvent debtor, whose 
wife was entitled for her life to real property, came 
into equity to enforce her title to the rents during the 
joint lives of the husband and wife, in’ consequence 
of the legal estate being outstanding in mortgagees. 
Upon the application ot the wife, a settlement upon 
her out of the income,of the estate was directed by 
Lord Chancellor Cottenham. This decision was 
followed by V.-C. Stuart in Barnes v. Robinson (9 
Jur. (N. 8.) 245), and also in Newman v. Wilson, 31 
Beav. 34. In Hanson v. Kedting (4 Hare, 1), a hus- 
band and wife assigned by way of mortgage the 
equitable interest of the husband in right of his wife 
in a term of years. The mortgagee applied to equity 
for a foreclosure and assignment of the term as 
against the husband and wife and the trustees of the 
legal estate. Held, that the wife was entitled to a 
provision for her life by way of settlement out of the 
mortgaged premises. Wortham v. Pemberton (1 De 
G. & Sm. 644) carries this doctrine much further. It 
decided (1) that a wife was entitled to a settlement 
out of an estate of which she was tenant in tail in 
possession where the legal estate was vested in trus- 
tees for a term of years to secure a jointure, and (2) 
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on the authority of Elibank v. Montolieu (5 Ves. 737), 
that the wife could as plaintiff assert her right to a 
settlement. It was held, that the settlement could 
not be made beyond the jointure term. In Gileaves 
v. Paine (1 De G. J. & Sm. 87), Lord Westbury in- 
timated that had not the case of Sturgis v. Champneys 
been decided so long ago he should not have been 
disposed to follow it, and that it ought not to be ex- 
tended. It has been decided, that where a husband 
mortgages leascholds which he possesses in right of 
his wife, and the mortgagee brings an action for fore- 
closure, the wife has no equity to a settlement: Hell 
v. Edmonds, 5 De G. & 8S. 603; Hatchell v. Eggleso, 
1 Ir. Ch. Rep. 215. By a separation deed between 
husband and wife, a party indebted to the wife for a 
sum secured by his promissory note covenanted to 
hold it on the trusts of the deed. Held, that it be- 
came subjectto the wife’s equity to a settlement : 
Ruffies v. Alston, L. R., 19 Eq. 539. 


The wife’s equity to a settlement includes 
all unsettled property to which she is en- 
titled, whether it vest in her in interest be- 
fore or after marriage: Barrow v. Barrow, 
18 Beay. 529; Brooke v. Hickes, 12 W. R. 708. 

It attaches only on what the husband takes 
in right of the wife, and not to what the 
wife takes in her own right. 

On whis ground Lord Justice Turner refused to 
make a settlement upon a wife out of trust moneys to 
be laid out in the purchase of lands to be settled upon 
her as equitable tenant in tail: Life Association of 
Scotland v. Siddal, 3 De G. F. & J. 271. In another 


case, a testator devised real estate upon trust after the 
death of EK. by sale or mortgage to raise and pay a 


WIFE’S RIGHTS IN HER OWN PROPERTY. 247 


debt due to A., and subject thereto for A. and others 
as tenants in common in fee. A. held the title deeds 
by way of equitable mortgage, and her husband 
deposited them with her bankers, and by deed assigned 
the debt to them as a security for it. Subsequently 
by deed acknowledged A. and her husband conveyed 
her interest under the will, and the debt to the same 
bankers. The real estate was sold and money paid 
into court. Held, that the wife had no equity to a 
settlement: Cooke v. Williams, 11 W. RR. 504. 
Where the husband and wife are entitled to a fund 
or to an annuity as tenants by entireties a wife 
has no equity to a settlement out of the income of 
the fund or out of the annuity during their joint 
lives: Atcheson v. Atcheson, 11 Beav. 485; Ward v. 
Ward, 14 Ch. D. 506. And in Re Bryan (14 Ch. D. 
516), it was held that a married woman has no equity 
to a settlement out of property given te-her and her 
husband during their joint lives and the life of the 
survivor of them. 


The wife’s equity to a settlement is at- 
tached by the court to the right to reccive 
the property, and is not an obligation fas- 
tened upon the property itself: Osborn v. 
Morgan, 9 Hare, 432. 


If, therefore, the husband obtains payment of a 
wife’s equitable chose in action without the aid of 
a court of equity, e.g. where a trustee pays *¢him a 
legacy bequeathed to his wife, she has no equity to 
a settlement, as the receipt of the husband is a good 
discharge for the trustee. It is clear, also, that a 
married woman cannot have an equity to a settle- 
ment out of her reversionary interests so long as they 
remain reversionary : Osborn v. Morgan, 9 Hare, 432, 
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See also Pickard v. Roberts, 3 Mad. 384; Woollands v. 
Crowcher, 12 Ves. 174; Sperling v. Rochfort, 8 Ves. 
164; Bor v. Bor, 2 C. & L. 605. 

| 


A trustee is always justified in refusing to- 
pay over the wife’s fund to the husband, even 
at her request, and in paying it into court so 
as to afford her an opportunity of asserting 
her equity to a settlement, and he will be 
entitled to his costs as between solicitor and 
client as of course, unless his conduct 1s 
simply vexatious or capricious: Re Swan, 
2H. & M. 34; In re Bendyshe, 38 Jur., N.S. 
T27. _ 

In Penfold v. Bouch (4 Hare, 271), it was held 


the trustee was not justified, as two-thirds of the 
fund had already been settled on the wife. 


How asserted.—In all cases where the 
wife can obtain a settlement as defendant she 
can equally obtain it as plaintiff or petitioner. 


Elibank (Lady) v. Montolieu, 5 Ves. 737 (where 
the wife asserted her claim to a share of the per- 
sonal estate as one of the next of kin of an intes- 
tate); Steed v. Calley, 2 My. & K. 52 (where the 
husband was of unsound mind, and the court, in. 
consideration of the poverty of the parties, made an, 
order on the petition of the wife that the dividends. 
should be paid to her for her life). See also Wortham 
v. Pemberton, 1 De G. & Sm. 644. In Re Robinson 
(12 Ch. D. 188), it was decided that a married 
woman entitled to a residuary share in an estate, as. 
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to which an ordinary administration judgment has 
been made, may by petition, pending the accounts 
and inquiries, and before further consideration,. 
enforce her equity to a settlement. if 


Children.—Where the husband has agreed 
to make a settlement, or a settlement has 
been decreed, the children nay, in the event 
of the wife dying before execution thereof 
without having waived her right, commenco 
an action to enforce the contract or decree. 
In no other circumstances can the children 
assert a right to have the settlement exe- 
cuted. . 

Wallace v. Auldjo, 2 Drew. & Sm. 216;, Murray 
v. Lord Elibank, 138 Ves. 1; De la Garde v. Lem- 
priere, 6 Beav. 344; Lloyd v. Williams, 1 Madd. 


450; Rowe v. Jackson, Dick. 604; Lloyd v. Mason, 
5 Hare, 149; Groves v. Perkins, 6 Sim. 584. 


Wife’s misconduct.—“Ihe wifc’s miscon- 
duct does not of itself exclude her equity to 
a settlement, and @ fortiori it is not excluded 
where the husband is also culpable. 


In Ball v. Montgomery (2 Ves. 191), it was held 
that, although the wife was living in adultety, yet, 
as the husband did not maintain her, he was not 
entitled to allthe fund. Seealso Carr v. Eastabrooke, 
4 Ves. 146; Re Lewin’s Trust, 20 Beav. 378; 
Greedy v. Lavender, 13 Beav. 62; Ball v. Coutts, 
1V. & B. 292; Barrdw v. Barrow, 18 Beav. 529 ; 
Duncan vy. Campbell, 12 Sim. 616. 
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How defeated.—The wife’s equity to a 
_ settlement may be defeated by a transfer of 
tle fund to the husband or his assignee; by 
an adequate settlement having been made on 
the wife ; by agreement; or by fraud. 


TRANSFER OF Funp.—In urray v. Lord Elibank 
(10 Ves. 84), Lord Eldon said, ‘ Previously to a bill 
a trustee who has the wife’s property, real or personal, 
may pay the rents and profits, and may hand over the 
personal estate to the husband,” but not after a bill 
filed. In Itnight v. Knight (L. R., 18 Eq. 487), a testa- 
trix gave the residue of her estate to three sisters and 
one brother equally, and appointed the husband of one 
of the sisters her sole executor. A large balance 
was due to the estate by him, which he was unable 
to pay, and which exceeded his wife’s share. Held, 
as he was therefore not entitled to receive anything 
in right of his wite, she had no equity to a settlement. 
A. wife has no equity to a settlement out of arrears of 
past income of real or leasehold property which the 
husband has assigned to an assignee for value: 


hte Cari’s Trusts, Li. Re, 12 Hq. 609 


ADEQUATE SETTLEMENT.—See Le Ershine’s Trusts, 
1 K. & J. 302. Thus, where 22,0007 consols 
were already settled on wife and children, the 
court refused to settle a further sum of 2,0002.: 
Spicer v. Spicer, 24 Beayv. 365. In another case 
the wife was possessed of an income of 1,700/. 
a-year. She had settled 3007. on her husband on 
condition they lived apart. No blame attached to 
him, and on his marriage he had given up an ap- 
pointment worth 300/. a-year. Under these circum- 
stances the court refused to settle any part of a fund 
of 6,000/. which had devolved upon her as one of the 
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next of kin of an intestate: Giacometti v. Prodgers, 
L. R., 8 Ch. 338. 

AcrremEnt.—Even in the absence of an adequate - ° 
settlement the wife cannot assert her equity if the 
marriage settlement either expressly excludes it or 
clearly imports the intention to exclude it: Carr v. 
Taylor, 10 Ves. 574. 

Fraup.— Re Lush’s Trusts, L. R., 4 Ch. 591. 
In this case, a woman two months after marriage 
wrote a paper purporting to give her husband, in 
consideration of the marriage, her reversionary in- 
terest in a trust fund. She intentionally dated the 
paper before the time of the marriage, and signed 
it in her maiden name. Her husband assigned the 
reversionary interest for value. Held, on appeal, 
that she had been guilty of a fraud which prevented 
her claiming her equity to a settlement as against 
the purchaser. She commenced the acts constituting 
the fraud under the coercion of her husband, but 
continued and completed them in the absence of 
such coercion. 


Dexts.—Before the 9th of August, 1870, the 
wife’s equity to a settlement was defeated if her — 
debts on marriage exceeded the amount of the fund: 
Bonner v. Bonner, 17 Beayv. 86; Barnard v. ford, 
GL. R., 4 Ch. 247, 


Waiver.—The wife may waive her equity 
to a settlement by her consent, given in open 
court, to the receipt of the fund by the hus- 
band: Beaumont v. Carter, 32 Beav. 586. 

But no person connected with the husband ought to 
be present when the consent is taken: In re Bendyshe, 
3 Jur., N.S. 727. A wife may waive her nght 
even after the decree or contract at any time until 
the settlement is completed: Wallace v. Auldjo, 2 
Dr. & S. 216; Hodgens v. Hodgens, 11 Bligh, N.S, 


952 . THE LAW OF HUSBAND AND WIFE. 


62; Fenner v. Taylor, 2 R. & M. 190. But under 
peculiar circumstances waiver by the wife has not 
_been permitted, e. g., where the husband had been 
cémmitted to prison for marrying a ward of court, 
and was released upon his undertaking to make a 
settlement upon her: Stackpole v. Beaumont, 3 Ves. 
89. The consent of the wife cannot be taken if 
she is under age: Stubbs v. Sargon, 2 Beav. 496; 
Abraham v. Newcombe, 12 Sim. 566; Shipway v. 
Ball, 16 Ch. D. 376. But the marriage of a 
ward of court during her infancy, without the 
sanction of the court, and without any settlement, 
does not prevent her consent being taken after 
she comes of age: Bennett v. Biddles, 10 Jur. 534. 
Waiver by the wife will not be permitted until the 
amount of the fund has been ascertained: Hdmonds 
v. Tounsend, 1 Anstr. 93; Sperling v. Rochford, 8 
Ves. 164, 180. But in Packer v. Packer (1 Coll. 92), 
waiver was permitted although the fund was lable 
to a deduction for costs untaxed. The waiver may 
be withdrawn before the transfer of the fund to 
the husband has been completed: Penfold v. Mould, 
L. R., 4 Eq. 562. Itmay also be withdrawn when it 
has been given in ignorance of its effect; see Watson 
v. Marshall (17 Beav. 363), where the court did not 
know the husband was insolvent, and the wife had 
forgotten it (the insolvency having occurred eighteen 
years before), and was ignorant of its effect. If the 
husband is bankrupt a wife cannot waive her right to 
a settlement, so that his trustee in bankruptcy may 
get the fund, but she may waive it in favour of his 
assignte for value: Barker v. Lea, 6 Madd. 330; 
Whittem v. Sawyer, 1 Beav. 593. 


Mode of obtaining payment.—The usual 
mode of obtaining payment of the fund is 


upon petition, and where the whole fund is 
to be paid to the husband an affidavit that 
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the fund is not settled is not sufficient. It 
must be shown either that there is no scttle- 
ment or what is the nature of the settlemen?: 
Britten v. Britten, 9 Beav. 148. 


For the nature of the evidence required, see 
Woodward v. Pratt, Li. R., 16 Eq. 127, and Wilkinson 
v. Schneider, L. R., 9 Hq. 423. But where the fund is 
less than 200/. the court will not put the parties to the 
expense of a petition, although it must still be proved 
that there was no settlement: Eivorthy v. Wickstead, 
1J.& W. 69; Hedges v. Clarke, 1 De G. & 8. 354. 
Even an affidavit as to no settlement was dispensed 
with where the fund was divisible into shares of less 
than 10/7. each: Veal v. Veal, L. R., 4 Hq. 115. 


Amount settled.—The amount that will 
be settled is at the discretion of the court, 
and will depend upon the particular circum- 
stances of cach case—for example, whether 
or not there has been an adequate settlement 
upon the wife, the misconduct of the hus- 
band, &c.: Barrow v. Barrow, 18 Beay. 529; 
Scott v. Spashett, 3 Mac. & G. 599. 


Under ordinary circumstances a moiety will be 
settled : Lte Merriman’s Trust, 10 W. 2.3384; Spirett 
v. Willows, L.R., 1 Ch. 520; Re Suggité’s Trusts, L. R., 
3 Ch. 215; Re Grove’s Trusts, 3 Giff. 575, 5838 No 
distinction will be made between a life interest or an 
absolute interest as to the amount to be settled: 
Taunton v. Morris, 8 Ch. D. 453; 11 Ch. D. 779. 

_ The whole of the fund, or its income, bas been 
settled under the following circumstances and in the 
following cases:—Where the husband by his cruelty 
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has compelled the wife to separate from him: Oxenden 
v. Oxenden, 2 Vern. 493; Nicholl v. Danvers, 2 Vern. 
671; Williams v. Callow, 2 Vern. 752 (the whole of 
tRe interest of a fund); Eedes v. Eedes, 11 Sim. 569. 
Where the husband was insolvent or bankrupt: Brett 
v. Greenwell, 3 Y.& C. Exch. 230; Beresford v. Hobson, 
1 Madd. 862 (a fund of 2,500/, although wife had 
a separate income of 2007. a year); Duncombe v. Gireen- 
acre, 29 Beav. 578 (the whole of the fund settled, 
excluding husband’s mortgagees) ; aber v. Sturgis, 
22 Beay. 588 (the whole of life interest, the bankrupt 
husband having been guilty of cruelty towards his 
wife) ; Re Hooper’s Trusts, 6 W. Rt. 824; Gardner v. 
Marshall, 14 Sim. 575 (wife unprovided for, and hus- 
band had received large sums from her family) ; Scott 
v. Spashett, 3 M. & G. 599 (the whole of the fund, 
excluding husband’s assignee for valuable considera- 
tion, there Iaving been no settlement, and husband 
having already received the wite’s property to double 
the value of the fund) ; Zn re Kincaid, 1 Dr. 326 (in this 
case the fund was under 200/.) ; Nicholson v. Carline, 
22 W.R.819; Smith v. Smith, 3 Giff. 121 (husband was 
a partner in a bankrupt firm indebted to testatrix in 
a sum largely exceeding 13,000/.—13,000/. settled) ; 
Dunkley v. Dunkley, 2 De G. M. & G. 390 (a fund of 
10,000/. settled) ; Conington v. Gilliatt, 25 W.R. 69; 
Re Cutler, 14 Beav. 220; Squires v. Ashford, 23 
Beav. 132 (the whole income—72/.—of life interest, 
although wife was living with husband and was re- 
ceiving a further income of 42/.—this settlement was 
against his assignees in bankruptcy); Taunton v. 
Morri, 8 Ch. D. 458, and 11 Ch. D. 779 (husband 
insolvent fifteen years previously; estate paid no 
dividend; whole of life interest, 5007, settled on 
wife). Where the husband deserted his wife and 
made no provision for her maintenance: Gilchrist v. 
Cator, 1 De G. & 8. 188 (the husband also treated 
his wife cruelly) ; Re Ford, 32 Beav. 621; Rishton v. 
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Codb, 9 Sim. 615. A woman is not deserted when 
her husband leaves her in the course of his duty (as 
a soldier ordered abroad) and she refuses to accom- 
pany him: Bullock v. Menzies, 4 Ves. 798. Upon 
the husband and wife living together again, the sepa- 
rate allowance settled upon the wife may lapse (see 
Head v. Head, 3 Atk. 295), and the husband may 
thereafter entitle himself to apply to have the order 
varied. Where the husband had married his wife 
for the sake of her money, and there had been a 
divorce, @ mensd et thoro, on account of his adultery : 
Barrow v. Barrow, 5 De G. M. & G. 782 (the 
income of a fund of 10,0002. settled). Inability of 
husband, by reason of poverty, to maintain his wife: 
In re Cordwell’s Estate, 20 Hq. 644 (here the hus- 
band was only receiving 12s. a week, and had ao 
wife and six children). Where a husband has re- 
ceived and spent property belonging to his wife and 
a very small fund remains, having regard to the 
requirements of herself and children, and she becomes 
entitled to further property: Me Merriman’s Trust, 
10 W. R. 3384. Where a separation has taken place 
between husband and wife without misconduct on 
the part of either, but by reason of ill health of wife, 
and the husband does not contribute to her support: 
Croxton v. May, 18 W. R. 3875. Where the wife 
eloped with her intended husband, and prior to the 
marriage was made a ward of court, the marriage 
being disapproved of by her friends: Lhe v. Beres- 
ford, 3 Ves. 406, in this case the husband had 
assigned the fund for valuable consideration, in order 
to provide necessaries for himself and wife. ‘Where 
the fund is small: In re Tubl’s Estate, 8 W. R. 270 
(fund under 200/.); Ward v. Yates, 1 Dr. & Sm. 80 
(fund about 2407.; husband had been bankrupt, and 
had received large amounts in right of his wife). At 
one time it was considered that 200/. was the lowest 
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sum liable to the wife’s equity (Loden v. Finney, 4 
Russ. 428), but that doctrine is now exploded: Re 
«Cutler, 14 Beav. 220. 

“Less than the whole, but more than a moiety, 
has been settled in the following cases :—Three- 
fourths where the husband, without sufficient cause, 
separated from his wife leaving her unprovided for: 
Coster v. Coster, 9 Sim. 597. Three-fourths also in 
Spirett v. Willows (i. R., 1 Ch. 520); and in Walker v. 
Drury (17 Beay. 482), as against assignee for value. 
LThree-fifths in Napier v. Napier (1 Dr. & War. 407). 
Two-thirds in Suggitt’s Trusts, L. R., 3 Ch. 215; 
Carter v. Taggart, 5 De G. & 8. 49; Vaughan v. 
Buck, 1 Sim. (N. 8.) 284. 

In Milner v. Colmer (2 P. Wms. 639), about a 
third was settled. In Aubrey v. Brown (4 W. R. 
425), only 950/. out of 1,200/. was settled, although 
husband hat deserted his wife, was insolvent, and 
was living in adultery. His assignees for value took 
the remaining 250/. 


Form of settlement.—The usual form of 
settlement gives the income of the fund to the 
wife for her life for her separate use, without 
power of anticipation, with power to her to 
appoint by will amongst her children, and in 
default of appointment the corpus to be divi- 
sible in equal shares among such of them, who 
being a son or sons shall attain twenty-one, 
or being a daughter or daughters shall attain 
that age or marry, with benefit of survivor- 
ship, with ultimate remainder to the husband 
with the usual powers of maintenance, accu- 
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mulation, and advancement: Carter v. Tag- 
gart, 1 De G. M. & G. 286. 


In Oliver v. Oliver (10 Ch. D. 765), Fry, J., hei 
that the settlement ought to contain a power for 
wife alone to appoint by deed or will among children. 
The court will not interfere with husband’s ultimate 
right in default of children if he survives his wife: 
see also Walsh v. Wason, L. R., 8 Ch. 482; and 
Rte Noake’s Will, 28 W. R. 762. Sir George Jessel, 
M. R., has approved, in the absence of any special 
circumstances, such as bankruptcy, or misconduct, or 
desertion by the husband, and where he assents to 
the whole tund being settled, a form of settlement, 
the trusts of which are for the wife for life for her 
separate use without power of anticipation, and 
subject thereto for the husband for life, or until he 
shall become bankrupt, or shall do anyfhing which, 
if his life interest were not qualified, would alienate, 
incumber, or charge it, and subject thereto for the 
children (attaining twenty-one, or being daughters 
attaining that age or marrying with consent of guar- 
dians before that age) as tenants in common in 
equal shares: Smithers v. Green, 2 Seton on Decrees, 
675, 4th edit. This form provided for advancement 
of children, but purposely omitted power of appoint- 
ment of wife among children, as well as provision 
for maintenance (inserted in Croazton v. May, L. K., 
9 Eq. 404), the fund being under the control of 
the court. or other modes of settlement under 
special circumstances, see De Martana v. De Mar- 
tana, 24 W. KR. 200; Smith v. Matthews, 3 De. F. 
& J. 189, 154; Kernick v. Kernick, 4 N. R. 588. 
To save the expense of a settlement, the fund is 
sometimes ordered to be brought into court, and the 
interest paid to wife for life. ‘I'‘his was done in 
Bagshaw v. Winter (5 De G. & Sm. 466), and the 
trusts after wife’s death were the same as in Carter v. 


E. 8 
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Taggart, 5 De G. & Sm. 55. The fund being small, 
may, to save expense, be settled by the order: 
Watson yv. Marshall, 17 Beav. 365; Walker v. 
Drury, 17 Beav. 482. The order sometimes pro- 
vides that the interest of the fund shall be paid to 
the wife for life, with liberty to the persons interested 
to apply on her death: Ex parte Pugh, 1 Drew. 202; 
In re Kincaid, 1 Drew. 326; In re Cutler, 14 Beav. 
220. Ina very early case (1743) where the husband 
refused to make the settlement decreed, and had re- 
ceived a great part of the wife’s property, the court 
ordered the whole of the accumulated interest to be 
paid to the wife after her husband’s death: Bond v. 
Simmons, 3 Atk. 20. Where a husband is ordered 
by the court to execute a settlement on his wife, no 
arrangement will be binding until it has been sanc- 
tioned by the court: Macaulay v. Philips, 4 Ves. 15; 
where it was decreed that the husband should lay pro- 
poems before the Master for a settlement of the fund. 
e agreed with his wife, out of court, that they should 
live apart, and that he should receive one part and 
his wife the other part of the fund. Held, that the 
agreement did not bind the wife, and that he having 
died the whole fund belonged to her. 
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POWERS. 


While by the common law marriage acted 
as a transfer of much of the wife’s property 
to the husband, it did not affect any powers 
of disposition over property which were 
vested in her. Powers are divided mto— 
(1) Common law powers, which enable the 
donee to pass the scisin or legal estate, such 
as the power of sale given to executors by a 
direction in the will that they should sell the 
testator’s lands ; or a power of attorney; or a 
power conferred by Act of Parhament; (2) 
Equitable powers, which enable the donce to 
pass the cquitable estate; and (3) Powers 
operating by means of the Statute of Uses, 
which empower the donee to limit a use, 
such use being converted by the statute mto 
the legal estate. Itis clear that a married 
woman may validly execute any of these 
powers without the concurrence of her hus- 
band or her acknowledgment, whether the 
power be general or particular, and whether 
the property be real*or personal: Downes v. 
Timperon, 4 Russ, 334. 

$2 
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Creation.—No precise form of words 1s 
necessary for the creation of a power, if the 
“mtention to create it is clearly indicated : 
Berchtoldt v. Hertford, T Beav. 172. 


A devise of a fee simple estate by a husband to 
his wife for her life, and then to be at her disposal, 
provided it be to any of his children, if living; if 
not, to any of his kindred that his wife shall please; 
gives the wife an estate for life with a particular 
power of appointment over the fee: Zomlinson v. 
Dighton, 1 P. W. 149. But where there is a devise 
in fee to a feme covert, with a power to dispose of the 
estate without the control of her husband, the power 
is void, as being inconsistent with the fee given to 
her in the first instance, for a power is an authority 
enabling one person to dispose of an interest which 
is vested in another: Goodill v. Brigham, 1B. & P. 
192. A woman may, in contemplation of marriage, 
surrender her copyholds, in order to reserve to herself 
a power of appointment over them: Doe d. Blomfield 
v. Lyre, 3 C. B. 007. An agreement with the hus- 
band previous to marriage, that the wife shall have 
power to appoint her estate by deed or will, will 
create an equitable power of appointment: Bramhall 
v. Hall, Ambl. 467. 

See cases collected at pp. 214—6, as to the effect 
of a limitation to a married woman for life, with a 
power of disposition by will or deed added. 


Execution.—A married woman may exe- 
cute a power, whether appendant, in gross, or 
simply collateral, and as well over a copyhold 

1 freehold estate, and the concurrence of 
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her husband is in no case necessary: Sugden’ s 
' Powers, 8th ed. 153, 154. 


A married woman, although an infant, can 
cise a power by deed, whether collateral, appen- 
dant, appurtenant, or in gross, as regards personal 
property: Re Cardross’s Settlement, 7 Ch. D. 728; 
see also Le D’ Angibau (15 Ch. D. 228), decided 
by James and Brett, LJJ. (diss. Cotton, L. J.), 
affirming a decision of Jessel, M. R. She may 
also exercise a power simply collateral over real 
property during her minority: Sugden’s Powers, 
Sth ed., pp. 177, 178. Where by a marriage settle- 
ment a wife had a life interest, with a power of 
appointment over the remainder, and the settlement 
contained the usual power of sale and exchange, it 
was held that the power of sale was not affected by 
her exercise of her power, and that the trustees of the 
settlement could make a good title to a purchaser : 
Le Brown’s Settlement, L. R., 10 Hq. 349. A married 
woman may execute a power of leasing over lands 
settled to her separate use: Dowell v. Dew, 1 Y¥. & C., 
C. C. 345. Where a trustee of shares in an un- 
limited company for a married woman joined with 
her and her husband in a deed, whereby the shares 
were assigned upon trust for the wife for life for her 
separate use, and after her death as she should by 
deed or will appoint, and the husband having died, 
the trustee transferred the shares to the widow, who 
executed the deed of transfer, it was held that this 
was a valid appointment: Marler v. Tommas, L. R., 17 
iq. 8. A married woman may dispose of a reversion 
over which she has a power of appointment, and the 
disposition will hold good, though no conveyance of 
the reversion is executed: Wright v. Lord Cadogan, 
1 Bro. P. C. 486. She may also make a valid 
appointment of a conting&nt interest : Guise v. Small, 
1 Anstr. 277. See Skinner v. Todd (30 W. R. 267) 
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as to what will constitute an execution of a power. 
Where a woman being a donee of a power marries, 
the power is not suspended or extinguished except it 
‘is given expressly to her “ being sole,” or the exercise 
of the power was limited to a former coverture : 
Gibbons v. Moulton, Finch, 346; Antrim v. Bucking- 
ham, 1 Ch. Ca. 17; 2 Freem. 168 ; Horseman v. Abbey, 
1J.& W. 381. In Wood v. Wood (L. R., 10 Kg. 
220), a general power of appointment was given to a 
Jeme sole under a settlement of her property, with 
subsequent trusts in default of appointment for her- 
self and any future husband. Held, that the power 
could be exercised during coverture. A power to 
a woman to appoint “during and notwithstanding 
the coverture,” cannot be exercised during widowhood 
(Burnham v. Bennett, 2 Coll. 260), and where by a 
marriage settlement the power is to be exercised “ at: 
any time or times thereafter during the coverture,”’ 
it cannot be exercised during widowhood or a subse- 
quent coverture: Morris v. Howes, 4 Hare, 599; 
Horseman v. Abbey, 1 J. & W. 381. Where a married 
woman is to appoint, “at her decease,” she can only 
appoint by will: Freeland v. Pearson, L. R., 3 Eq. 
658. Quere, whether an injunction would be granted 
to restrain a husband from preventing his wife 
executing a power: Middleton v. Middleton, 1 J. & 
W. 94. It has been held that where a husband and 
wife, having a joint power of appointment by deed 
over the wife’s estate, agree in writing to sell it, 
specific performance of the agreement will not be 
enforced against them: Martin v. Mitchell, 2 3. & W. 
425; but this decision was based on the inability 
of a married woman to contract, and there is no 
reason now why such an agreement should not be 
enforced. Although a woman is judicially separated 
from her husband, she may still join with him in 
exercising a power given to them to be exercised 
jointly: 20 § 21 Vict. c. 85, s. 26. Where by a 
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marriage settlement a trustee can advance children 
with consent of wife, he can do so, although the 
consent has been given after the second husband 
has assigned her life interest: Whitmarsh v. Robertson, 
1 Coll. 570. 


Appointment to husband.—A married 
woman may exercise a power in favour of 
her husband, and the appointment will be 
good, unless the wife shows that it was. exe- 
cuted under circumstances sufficient to in- 
validate it: More v. Freeman, 1 Bro. P. C. 
237; Nedby v. Nedby, 5 De G. & S. 377. 


See also Wood v. Wood (Li. R., 10 Kiq.°220), where 
an appointment in favour of the donee of the power 
and the husband was held valid. A sum of money 
in the public funds being given by will to trustees 
for the separate use of a feme covert, with a general 
power of appointment over it to take effect after her 
death, the wife appointed the fund to her husband, 
and on a bill filed by husband and wife against the 
trustees to transfer the fund to him, the court, on 
examination of the wife, decreed the same accord- 
ingly: Frederick v. Hartwell, 1 Cox, 193. It was 
held in Doe d. Hartridge v. Gilbert (56 Q. B. 423), 
that a demise by a wife to her husband in pursuance 
of a power of leasing is void, on the ground that, 
being a power coupled with an interest, if required a 
bargain between independent persons, as the condi- 
tions annexed to a leasing power are for the benefit 
of the remainderman. Quere, whether under the 
present law such a demise would not be good, unless 
it was proved that the Husband had exercised undue 
influence over his wife. 
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Release and extinction of powers.— Before. 
the passing of the Act for the Abolition of Fines 
sad Recoveries, 1833, a married woman could 
only release a power by means of a fine or 
recovery. This act, however, gives her the 
capacity to release or extinguish any power 
which she may possess with regard to lands. 
of any tenure, or money subject to be in- 
vested in the purchase of lands; but the re- 
lease or extinguishment must be by deed, in 
which the husband joins, and it must be 
acknowledged by her: see¢. 77. 


This act also provides that the power of disposi- 
tion thereby given to a married woman shall not 
el her exercising any other powers she may 

ave, except so far as regards such powers as she has 
suspended or extinguished by a disposition made by 
virtue of the act: sect. 78. And she may still bind 
her interest by election without a deed acknowledged 
under the statute: O’ Fay v. Burke, 8 Ir. Ch. Rep. 
225, Malins’ Act, 1857, gives a married woman a 
similar power to release or extinguish any power 
over personal estate to which she is entitled under: 
any instrument made aiter 3lst December, 1857, 
except a marriage settlement, or agreement for a 
marriage settlement. ‘This act also contains a 

roviso similar to that contained in sect. 78 of the: 
Finest and Recoveries Act: supra. The Convey- 
ancing Act, 1881, enables any person to release 
a power simply collateral (sect. 52); but a married 
woman must acknowledge the deed of release in 
cases where, before this act, her acknowledgment 
was necessary to bind her interest in the subject- 
matter to which the power relates. 
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STATUTORY POWERs. 


In treating of the real property and reversionary 
interests of a married woman, her power of disposition 
with respect thereto conferred by the Act for the Aboli- 
tion of Fines and Recoveries, 1833, and Malins’ Act, 
1857, has already been considered, as well as the powers. 
conferred upon her by the Settled Estates Act, 1877, 
and the Settled Land Act, 1882. In order that she 
may exercise any powers under the Settled Estates 
Act, 1877, it is necessary that she be separately 
examined whether the subject-matter of the applica- 
tion is or is not settled for her separate use: sect. 50. 
Such examination may, however, be dispensed with 
where the court is satisfied that the order asked for is. 
beneficial to all parties, and that the delay necessary 
for taking the examination would be prejudicial: Re 
Halliday’s Settled Estates, L. R., 12 Eq. 199; see 
also Re Marshall’s Settled Estates, L. It., 15 Hq. 66. 
The exercise of such powers shall not cause a for- 
feiture, and they may be exercised although the 
settlement contains arestraint on anticipation (sect. 50), 
and even if she is an infant (sect. 52), but she must be 
separately examined: Le Broadwood’s Settled Estates, 
L. R., 7 Ch. 323. Sect. 61 of the Settled Land 
Act, 1882, provides as follows: “ The foregoing pro- 
visions of this act do not apply in the case of a 
married woman. Where a married woman who, if 
she had not been a married woman, would have been 
a tenant for life, or would have had the powers of a 
tenant for life under the foregoing provisions of this 
act, is entitled for her separate use, or is entitled 
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under any statute passed, or to be passed, for her 
separate property or as a feme sole, then she, without 
ber husband, shall have the powers of a tenant for 
life under this act. Where she is entitled otherwise 
than as aforesaid, then she and her husband together 
shall have the powers of a tenant for life under this 
act. The provisions of this act referring to a tenant 
for life and a settlement and settled land shall extend 
to the married woman without her husband, or to 
her and her husband together, as the case may re- 
quire, and to the instrument under which her estate 
or interest arises, and to the land therein comprised. 
The married woman may execute, make, and do all 
deeds, instruments, and things necessary or proper 
for giving effect to the provisions of this section. A 
restraint on anticipation in the settlement shall not 
prevent the exercise by her of any power under this 
act.” The Vendor and Purchaser Act, 1874, sect. 6, 
provides that where any freehold or copyhold here- 
ditament is vested in a married woman as a bare 
trustee, she may convey or surrender the same as if 
she were a feme sole. The Conveyancing Act, 1881, 
enacts that where a wife conveys and is expressed to 
convey as beneficial owner, and the husband also 
conveys and is expressed to convey as beneficial 
owner, then, within this section, the wife shall be 
deemed to convey and to be expressed to convey by 
direction of the husband as beneficial owner, and in 
addition to the covenant implied on the part of the 
wife, there shall also be implied, first, a covenant on 
the part of the husband as the person giving that 
direction, and secondly, a covenant on the part of 
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the husband in the same terms as the covenant im- 
plied on the part of the wife: sect. 7 (8). A married 
woman, whether an infant or not, shall, by virtue cf 
this act, have power, as if she were unmarried and of 
full age, by deed to appoint an attorney on her 
behalf for the purpose of executing any deed or doing 
any other act which she might herself execute or do, 
and the provisions of this act relating to instruments 
creating powers of attorney shall apply thereto: 
sect. 40. 
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WILLS. 


Real property.—By the common law there 
was no power to make awill of lands, except 
of gavelkind tenure, or where it was per- 
mitted by the special custom of certain cities, 
as London and York. Equity, however, per- 
mitted a person, by means of uses, to dispose 
of the equitable estate in real property ; but 
when uses were abolished by the Statute of 
Uses (27 Hen. 8, c. 10), this mode of testa- 
tion necessarily came to anend. The Statute 
of Wills (32 Hen. 8, c. 1) gave power to dis- 
pose of lands by will; but another statute 
(34 Hen. 8,c¢.5), passed soon after, expressly 
enacted that any will of lands made by a 
Jeme covert should not be good at law. This 
prohibition was not removed by the Wills 
Act, 1887: sce Willock v. Noble, L. R., 8 
Ch. 778; L. R., 7 H. L. 580. With a few 
exceptions—e. g. the wife of a man banished 
or transported for life, or a woman judi- 
cially separated or having a protection order 
—no married woman could, till the year 
1883, dispose by will of the legal estate in 


WIFE’S RIGHTS IN HER OWN PRUPERTY. 269 


lands, unless by means of a power of ap- 
pointment. The M. W. P. Act, 1882, em- 
powers any married woman to dispose by wiil 
of the legal as well as of the equitable estate in 
her lands, provided, of course, that the legal 
estate is vested in her. This only affects 
the will of a married woman dying after the 
31st December, 1882. Subject to this recent 
alteration, the law is as follows :— 

A married woman can, without the concur- 
rence of her husband, dispose by will of the 
legal estate in lands, by means of a power 
of appointment to uses. 


A. general devise of real estate by a married woman 
is a good execution of a general power of appoint- 
ment over real estate, unless a contrary intention ap- 
pears by her will: Wills Act, 1837, sect. 24; Thomas 
v. Jones, 2J.& H. 475; 1 De G., J. & 8.63. Where 
a married woman has power to appoint the remainder 
by deed or will, and makes a will during coverture, 
that will be a good disposition, though by the death 
of her husband in her lifetime the trustees of the 
land hold for her sole use and benefit: Bishop v. Wall, 
3 Ch. D. 194. Before the Wills Act it was held that 
where a woman had a general power of appointment 
by will, a general devise or bequest without refer- 
ring to the power was a good exercise of thepower, 
on the ground that her will must be intended to 
be an exercise of it. See Curteis v. Kenrick, 
9 Sim. 443, and Churchill v. Dibben, ibid. 447, ‘n. ; 
but compare Johns v. Dickinson, 8 CO. B. 984. 
Although the 24th sebt. of the Wills Act, 1837, 
makes a will speak from the death of the testatrix, 
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yet it does not operate retrospectively, so as to give 
effect to her will as to property which it was not in 
her power to dispose of at the time when the will 
was made: Noble v. Willock, L. R., 8 Ch. 778; 
L. R., 7 HE. & Ir. App. 580. Where a wife has 
power to dispose of property by will only, a dis- 
position by deed will be void. Thus in Doe d. 
Thorley v. Thorley (10 East, 438), where A. devised 
all his freehold estate to his wife during her natural 
life, “and also at her disposal afterwards to leave 
it to whom she pleases,” a feoffment by the wife 
in her lifetime was held void. Where an attes- 
tation clause is not required, the mere circumstance 
that there is an attestation clause specifying certain 
things does not exclude evidence that other things 
were done besides those which are attested: Warren 
v. Postlethwaite, 2 Coll. 108. 


A married woman has full power of alicna- 
tion by will of lands settled to her separate 
use: see Taylor v. Meads, 4 De G. J. & S, 
O97 ; ante, pp. 198—200. 


A married woman, by means of an equit- 
able power of appointment, can appoint by 
will the equitable interest in lands not her 
separate property. 

ExaMPLE.— Where by marriage articles a woman 
before. marriage reserves to herself a power of dis- 
posing of her real property: Wright v. Lord Cadogan, 
2 Eden, 239; Churchill v. Dibben, 9 Sim. 447, n.; 
Rippon v. Dawding, Ambl. 565. 


Where a woman is judicially separated 
from her husband, or has obtained a protec- 
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tion order, she may dispose by will of her 
lands as if she were a feme sole: 20 & 21 Vict. 
ec. 85, ss. 21, 25. 


Analogous to these exceptions are cases where the 
wives of persons banished or transported for life have 
been allowed to make wills as if they were femes 
sole: see Portland v. Prodgers, 2 Vern. 104; Re 
Goods of Coward, 4 Sw. & Tr. 46. 


Personalty.—A marricd woman was not dc- 
clared by statute to be incapable of making 
a will of personalty, but, says Lord Cairns, 
in Willock v. Noble (L. R.,-7 H. ,L. 589), it 
was invalid, ‘‘not merely because marriage 
was a gift of her personalty to her husband, 
but because, in the eye of the law, the wife 
had no existence scparate from her husband, 
and no separate disposing or contracting 
power. On this general rule some modifi- 
cations were engrafted. A married woman, 
who was an executrix, had as such power to 
make a will, and to appoint an executor for 
the purpose of continuing the representation 
to the original testator; a married woman 
might make a will with the consent of her 
husband; a married woman might make a 
will in the exercise. of a power; and a mar- 
ried woman might make a will disposing of 
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her separate estate or its savings.” The law 
as to a married woman’s testamentary power 
of alienation over personalty is as follows :— 
The will of a marricd woman dying after 
31st December, 1882, is as valid as if she 
were a feme sole: M. W. P. Act, 1882, sect. 1. 
The will of personalty of a married woman 
dying before 1888 is valid, if made in pur- 
suance of a power; so also if made in pur- 
suance of an ante-nuptial agreement, or a 
post-nuptial agreement for valuable con- 
sideration, as such a will is equivalent to a 
will made by virtue of a power: 1 Roper, 
H. & W.170,n. ; ~oss v. Ewer, 3 Atk. 160. 


‘ See also Burnett v. Mann, 1 Ves. sen. 156; and 
Roscommon v. Fowke, 6 Bro. P. C. 158, 167, n. A 
general bequest of personalty by a married woman is 
a good execution of a general power of appointment, 
unless a contrary intention appears by her will: Wells 
Act, 1837, s. 24. In ve Goods of Hallyburton (L. R., 
1 P. & D. 90), a married woman domiciled in 
Scotland made a will in the English form under a 

ower. The will was not valid by the law of Scotland, 
tint it was held to be entitled to probate here. See 
also, as to execution of powers by will, the case of 
Harvey v. Stracey, 1 Drew. 73. Where a married 
woman, without referring to her power, gave “all 
her property and estate whatsoever and wheresoever, 
and of what nature, kind and quality soever the same 
might be,’’ to her husband, and she did not possess 
any property other than thdt which she had power 
to appoint, her will was held to be a valid execution 
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of her power: Att.-Gen. v. Wilkinson, L. R., 2 Ka. 
816. Where a married woman received for her sup- 
port, during the coverture, part of a fund of which 
she took the interest for life with a power to appoint 
the principal, and by her will she appointed the prin- 
cipal to her husband, it was held that he was not 
entitled to the principal already paid for her support : 
Randal v. Hearle, 2 Anstr. 363. Where a married 
woman has a power of appointment by will, she 
cannot appoint by deed to take effect after her 
death: Marjoribanks v. Hovenden, 8. C., 6 Ir. Eq. R. 
238. 


Where a will of personalty was made in 
pursuance of a power, the will had to be 
proved, but the probate was limited to the 
property comprised in the power, and did not 
require the husband’s consent. The wife’s 
executors did not take jure repreesentationis, 
but only as appomtees under the power: 
Tugman v. Hopkins, 4 M. & Gr. 389. Where 
the will affected to dispose of cther property 
not the subject of the power, administration 


ceterorum as to such property was granted to 
the husband. , 


The will of personal estate of a married 
woman dying before 1883 was valid, pro- 
vided that her husband consented to the 
particular will, survived her, and gave his 


consent thereto when it was proved : Henley v. 
E. T 
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Philips, 2 Atk. 47; Marlborough v. Godolphin, 
2 Ves. sen. 75; Willock v. Noble, L. R., 7 
E. & Ir. App. 580. 


When the will was made in pursuance of an express 
agreement or consent, it was said that a little proof 
was sufficient to make out the continuance of that 
consent after her death: 1 Roper, Husb. & W.170, 
quoting Brook v. Turner, 2 Mod. 173; but this case 
refers to an agreement before marriage, and seems 
to be of doubtful authority. Such a will would be 
valid as an execution of an equitable power, and the 
husband’s dissent would be immaterial. Although 
where a will was made with the consent of the husband, 
his consent, as a rule, could be withdrawn at any time 
before probate, yet if he had consented to it after his 
wife’s death, he could not retract his consent: Maas 
v. Sheffield, 1 Rob. Ecc. 864. Without the husband’s 
knowledge of the contents of a will, the will could 
not be said to be made with his consent: Willock v. 
Nobile, supra. Where a married woman, with her hus- 
band’s assent, made a will of personalty in which she 
had an expectant interest, but that interest did not 
actually vest in her until after her husband’s death, 
she had, to give validity to her will, to re-execute it 
after his death ; and so also if her will affected pro- 
perty which he had bequeathed to her absolutely : 
Ibid. ; see also Trimmell v. Fell, 16 Beav. 537. 


A married woman has full power of aliena- 
tion by will over personal property settled to 
her separate use, and over the produce thereof, 
whether the separate prqperty was derived 
from her husband or from a third person. 


See Fettiplace v. Gorges, 1 Ves. 45; and in Rich v. 
Cockell (9 Ves. 369) it was held that a power of dis- 
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position by will is incident to trusts for the separate 
use of a feme covert. See other cases given under 
“Separate Estate,” p.197. In Herbert v. Herbert (Pre. 
Ch. 44), a feme covert, who had pin-money as a sepa- 
rate maintenance settled on her, was held able by a 
writing, in the nature of a will, to dispose of savings 
thereout ; see also Sawyer v. Bletsoe, 2 Vern. 329: and 
in Peacock v. Monk (2 Ves. sen. 190), where a husband 
sold part of his wife’s effects, which she held to 
her separate use and had disposed of by will, his 
representative was held accountable for them to the 
wife’s administratrix. In Dingwell v. Askew (1 Cox, 
427), stock was, in contemplation of marriage, settled 
on a woman for her separate use. She made a will 
during coverture, and after her husband’s death took 
a transfer of the stock into her ownname. This was 
held not to be a revocation of the will, nor an 
ademption of the bequest of the stock. ° 


Where a woman has been judicially sepa- 
rated from her husband, or has obtained a 
protection order, she can make a will of 
personalty as if she were a feme sole: see 
20 & 21 Vict. c. 85, ss. 21, 25, ante, pp. 66, 77. 


A married woman who is an exccutrix has 
as such, without her husband’s consent, power 
to make a will, and to appoint an exccutor 
for the purpose of continuing the represgnta- 


tion to the original testator: Scammell v. 
Wilkinson, 2 East, 552. 


Revocation of wills by marriage.—Before 
the Wills Act, 1837, a woman’s will was 
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absolutely revoked by marriage, except a 
will operating as an appointment under a 
power. That act provides that every will 
made by a man or woman shall be revoked 
by his or her marriage, except a will made 
in exercise of a power of appointment, when 
the real or personal estate thereby appointed 
would not in default of such appointment 
pass to his or her heir, customary heir, 
executor or administrator, as the person 
entitled as his or her next of kin under 
the Statute of Distribution : Sect. 18. 

In Hodsden v. Lioyd (2 Bro. C. C. 534), a woman 
being about to marry, entered into an agreement with 
the future husband (without seal or stamp), by which 
the property was settled upon the survivor for life, 
with power to the wife to dispose thereof by will 
made after the marriage; she then immediately 
made a will, by which she gave her property to the 
intended husband ; and afterwards (on the same day) 
she married him. The articles resting in agreement 
gave to him an equitable estate for lite, but the will 
was revoked (not being protected by the power) by 
the subsequent marriage. 
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CHAPTER VI. 


JOINT OWNERSHIP. 


THE usual forms of joint-ownership are joint 
tenancy, co-parcenary, tenancy in common, 
and partnership. Omitting co-parcenary, 
and adding tenancy by entiretics, we have 
all the kinds of co-ownership which can 
exist between husband and wife. One effect 
of the M. W. P. Act, 1882, 1s the prac- 
tical abolition of the tenancy by entireties. 
That tenancy arose out of the peculiar doc- 
trine of the common law as to the unity of 
person of husband and wife, and, as that 
unity no longer obtains with regard to pro- 
perty, the tenancy by entireties will cventu- 


ally disappear. 


TENANCY BY ENTIRETIES. 


Prior to 1883, a conveyance iter vos, 
or a gift by will, of property to a husband 
and wife jouatly, created a tenancy by 
entireties. Where such.a tenancy exists, 
neither husband ner wife can dispose of 
his or her interest in the property without 
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the consent of the other of them. The 
husband is entitled to the income thereof 
during the coverture; and, if undisposed 
of, the survivor takes absolutely. 


Rearty.—For instances of this kind of tenancy 
in land, see Co. Litt. 187; Green v. King, 2 BI. 
1211; Doe v. Parratt, 5 T. BR. 652. If an estate 
were limited to A. and B. (husband and wife), and 
}., and their heirs, A. and B., being considered one 
person at law, would take a moiety only as joint 
tenant with C. in fee simple, while inter se there 
would be a tenancy by entireties: Back v. Andrew, 
2 Vern. 120. It is submitted that such a limitation 
made after 1882 would create a joint tenancy between 
three persons, and no tenancy by entireties. If a 
lease were made to husband and wife for their lives 
with remainder to the survivor, the husband could not 
by his grant defeat the wife’s right of survivorship : 
2 Roll. Abr. 48, pl. 3. 


Prrsonatty.—There could not be a tenancy by en- 
tireties of choses in possession or of leaseholds. Such 
a tenancy is but a modification of joint tenancy, and 
as at law the wife’s choses in possession vested in the 
husband and he could dispose of her leaseholds (except 
by will), the incidents of a tenancy by entireties 
could not arise: see 1 Poll. Abr. 348, 344, 349. There 
could, however, be a tenancy by entireties of choses 
in action. By an ante-nuptial settlement the wife’s 
father covenanted with the trustees to pay to them 
during his life an annuity of 607. to be held by 
them upon trust to pay the same “unto and to the 
use of the husband and wife during their joint lives,” 
and after the death of the husband to the use of the 
wife absolutely, with trusts for the husband if he 
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survived her. Held, that the husband and wife 
took the annuity as tenants by entireties, and that 
the whole of it, during their joint lives, was subject 
to the husband’s debts, and that the wife had no 
equity to a settlement out of it: Ward v. Ward, 14 
Ch. D. 506; see also Re Bryan, ibid. 516. If a 
husband purchases stock or other property and takes 
the transter in the names of himself and his wife, it 
is an advancement for the benefit of the wife abso- 
lutely if she survive him, but not otherwise: Dummer 
v. Pitcher, 2M. & K. 262. If a husband makes an 
investment of his own money in stock or other 
property in the names of himself, his wife, and a 
stranger, it is an advancement for the benefit of his 
wife absolutely if she survive him, and the stranger 
will be a trustee for her: Re Hykyn’s Trusts, 6 Ch. D. 
115. Where the husband lends out money in the 
names of himself and his wife upon mortgage, and 
dies, his wife takes by survivorship if there are suffi- 
cient assets, otherwise the settlement, being voluntary, 
may be set aside: Christ’s Hospital v. Budgin, 2 Vern. 
683. Where money was lent by the husband and 
the securities taken in the joint names of himself and 
his wife, she was held entitled by survivorship: Watts 
v. Thomas, 2 P. Wms. 364. At a testator’s death 
there was a sum of 2,200/. stock, his property, 
standing in the joint names of himself and his wife. 
He affected to dispose of it by his will, but it was 
held that the wife was entitled to it by survivorship : 
Coates v. Stevens, 1 Y. & C. Ex. 66. In another 
case where the husband purchased stock in the name 
of himself and his wife, Lord Eldon said ®% was 
prima facie a gift to her in the event of her surviving, 
unless evidence of contemporaneous acts showing a 
contrary intention was produced: Wilde v. Wilde ; 
1 Bright's Husband and Wife, p. 32; see also 
Lannoy v. Lannoy, Sel. Ca. Ch. 48 (purchase of 
stock). 
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JOINT TENANCY. 


Where husband and wife are joint tenants 
at law of property, their title to which 
accrued before 1883, the husband may scver 
the tenancy without the consent of his wife, 
and during the coverture he will be entitled 
to the income thereof. Such a tenancy will 
arise where joint tenants intermarry, or by 
virtue of a limitation to take effect upon the 
marriage. Since 1882, a conveyance or a 
eift to husband and wife during coverture, 
which before that time would have created a 
tenancy by entireties, creates a joint tenancy. 
Any joint tenancy between husband and 
wife created after 1882 will have all the 
usual incidents of joint tenancies: see post, 
p. 389. Before 18838 the law was as follows: 


Rea.ty.—If lands were given to A. and B. and 
the heirs of their two bodies, here, if A. and B. be 
persons who may possibly intermarry, they will have 
an estate in special tail descendible only to the 
heirs tf their two bodies; so long as they both live 
they will be entitled to the rents and profits in equal 
shares [7.e., until they marry, afterwards the whole 
of the rents and profits will during the coverture 
belong to the husband]; after the decease of either, 
the survivor will be entitled for life to the whole; 
and on the decease of such survivor, the heir of their 
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bodies, in case they should have intermarried, will 
succeed by descent, in the same manner as if both A. 
and DB. had been but one ancestor: Williams’ Real 
Property, 14th ed., p. 137. If an estate were limited 
to A. and B. and their heirs, and they afterwards inter- 
married, they were joint tenants thereof: Co. Litt. 
187 b; Butler v. Baker, 3 Co. 70. If an estate were 
limited to husband and wife during their joint lives, 
the death of either determined the estate. 1f husband 
and wife were joint tenants for life, and the husband 
sowed the land and died before severance, his executor, 
not his wife, had the emblements; and so if he had 
been seised in right of his wife: 1 Roll. Abr. 727; 
Co. Litt. 55 b. and note 7. But in Rowney’s case 
(2 Vern. 322), at the suggestion of the court, one 
moiety went to the executor and the other to the 
wife. If an estate be lhmited to husband and wife 
and the heirs of the body of the husband, the husband 
and wife are joint tenants for life: Bac. Abr. Joint 
Tenants (B.). Lf lands are given to a woman and 
the heirs of the body of her husband who is then 
dead, the wife and issue are joint tenants for life, 
with remainder to the issue in tail: Wila’s case, 
6 Co. 17. If A. make a grant to the use of himself 
and such wife as he should marry, and afterwards 
take a wife, he and his wife are joint tenants. If A. 
purchases an incorporeal hereditament, and take the 
conveyance to himself and his wife and L. for their 
lives and the life of the survivor, and A. then dies 
indebted, the purchase is not assets; it shall be pre- 
sumed to be an advancement and provision for the 
wife, but after her decease, in case B. survives her, 
then it is a trust for husband’s executors, and is 
applied for payment of his debts: Aingdon v. 
Bridges, 2 Vern. 67. Ii a rentcharge was granted 
for years or for their lives to a man and his wife 
who afterwards intermu&rried, the wife surviving had 
residue of rent as well as arrears: 1 Jtol/. Abr. 350. 
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Prersonarty.—A husband and wife cannot be 
joint tenants of a chose in possession, but they may be 
of chattels real: Roll. Abr. 349. Where a husband 
is jointly possessed of a leasehold interest with his 
wife, their title to which accrued before 1883, he can 
dispose of it in his lifetime without the consent or con- 
currence of his wife (1 Ro//. Abr. 348); but not by his 
will: 1 Rol/. Abr. 344. The husband and wife can also 
be joint tenants of all personal property in which a 
tenancy by entireties can exist. After 1882, any kind 
of personal property may be jointly owned by husband 
and wife, just as it can be by any other two persons not 
so related to each other. ‘Thus they may now be jomt 
owners of a house, furniture, «ce. 


TENANCY IN COMMON. 


Where prior to 1883 two tenants in com- 
mon of realty intermarried, they would re- 
main tenants in common. ‘The husband 
would take the rents and profits during the 
coverture, unless the wife’s estate were for 
her separate use; but there would be no 
right of survivorship. If two tenants in 
common marry after 1882, their respective 
rights in the property will not be altered by 
the marriage. There can be no tenancy in 
common at law of a chose in action, but it 
can exist in equity. (Sce Willams’ Porsoial 
Property, 9th ed. p. 339.) Before 1883 there 
could be in equity a tenancy in common of 
personal property between husband and wife. 
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QUASI PARTNERSHIP. 


A husband and wife may carry on business 
as quasi partners, but the wife’s lability for 
the partnership debts will be restricted to her 
separate property. 


In Re Childs (L. R., 9 Ch. 508), a trader at 
Brighton married a widow who was entitled to 
three-fourths of the profits of a London business. 
He afterwards bought the remaining one-fourth of 
the London business, and covenanted with a trustee 
that three-fourths of the profits of the london busi- 
ness should be for the separate use of the wife. A 
resolution was duly made for liquidation of the affairs 
of the trader, and it was held that the assets of the 
London business were first to be applied in payment 
of its creditors, and that only the surplus would go to 
his general creditors. It is submitted that this rule 
will still obtain. A husband and wife may be part- 
ners, and the wife’s liability will still be restricted 
to her separate property. 
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CHAPTER VII. 
MARRIAGE SETTLEMENTS. 


A MARRIAGE settlement may be defined as a 
deed whereby provision is made for a hus- 
band and wife and their issue out of real or 
personal property. Although it is said that 
the number of marriage settlements bears 
but a small proportion to the number of 
marriages, yet there 1s a growing tendency 
to lessen that disproportion, and the pass- 
ing of the M. W. P. Act, 1882, should give a 
further impetus in the same direction. For- 
merly married women had two safeguards 
to prevent their property fallmg into the 
hands of their husbands—their settlements 
on or after marriage, and the separate use 
with the restraint on anticipation. In future, 
the husband by the marriage itself will obtain 
no rights over his wife’s property, and this Act 
may be considered as adding a third safe- 
cuard. But this safeguard is illusory; and 
if, when the wife’s powers of disposition were 
comparatively limited, tke settlement of her 
property upon herself with a restraint on 
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anticipation was necessary in order to protect 
it from the influence of the husband, it will 
be still more necessary now that she has an 
unrestrained power of alicnation over all her 
property, real and personal, unless settled 
upon her with a restraint upon anticipation. 
Marriage settlements may be divided into 
two classes, those which are made for valu- 
able consideration and voluntary scttlements. 
As marriage is a valuable consideration, the 
former class include ante-nuptial marriage 
articles, ante-nuptial settlements, and post- 
nuptial settlements founded upon ante-nuptial 
articles, as well as settlements founded upon 
a valuable consideration other than marriage. 
All these settlements, as a rule, stand upon 
the same footing and receive the same inter- 
pretation. Those post-nuptial settlements 
which are not supported by the consideration 
of marriage, nor by any other valuable con- 
sideration, receive a somewhat different in- 
terpretation. We shall in the first and 
second sections treat of these two classes 
of settlements generally ; in the third sec- 
tion, of special covenants and clauses con- 
tained in them; in the fourth section, of the 
construction to whigh they are liable; and 
in the fifth and sixth sections, of the rectifi- 
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cation and cancellation of settlements, in- 
cluding those made in fraud of marital rights. 


Section 1.—SETTLEMENTS FOUNDED ON 
VALUABLE CONSIDERATION. 


Marriage articles.—Marriage articles are 
articles of agreement entered into in con- 
templation of marriage by the intended 
husband and wife, and generally by other 
persons also on their behalf. They are re- 
garded as minutes or heads of the marriage 
settlement, which the settlement may explain 
more at large. If not followed by a settle- 
ment, the rights and dutics of the parties 
interested will be determined by the articles: 
Blandford v. Marlborough, 2 Atk. 545. 


A. husband by marriage articles covenanted that 
all the lands which he then had or should purchase. 
should descend to or be settled upon the heirs male 
of his body by him begotten. No settlement was 
made pursuant to these articles, and the husband on 
his second marriage settled his estates to other 
uses. Held, that the only son of the first marriage 
was entitled to a specific performance of the articles: 
Cusacs v. Cusack, 5 Bro. P. C. 116. By marriage 
articles, a husband covenanted, in consideration of 
his wife’s portion, to settle an estate to his own use, 
and after his decease to the use of his heirs by his 
intended wife, and for want of such issue to his own 
right heirs for ever. The articles did not express 
any further intention of providing for the children 
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of the marriage, and made a provision for the in- 
tended wife in lieu of dower. No settlement was 
executed, and the husband mortgaged the estate, and 
at the same time delivered the articles to the mort- 
Bagee. Held, on his death, that under the articles, 

e was entitled to a life interest only, and the mort- 
gagee took with notice, and could not, therefore, hold 
as against the issue of the marriage: Davies v. Davies, 
4 Beav. 54. ‘“ At present, with the facilities given by 
the Infants’ Settlement Act (18 & 19 Vict. c. 43), 
there can rarely be any sufficient reason for resorting 
to articles, instead of at once executing a settlement, 
except such circumstances of pressure as would pre- 
clude the preparation of a formal instrument. There 
may, however, be cases in which it may be expedient 
to postpone the settlement, although the parties have 
time for deliberation and for resorting to professional 
assistance, as in the case of an estate abzoad belong- 
ing to an infant:” 3 Davidson's Conveyancing, 3rd 


edit. 662. 

No action shall be brought to charge any 
person upon any agreement made upon con- 
sideration of marriage, unless the agreement 
upon which such action shall be brought, or 
some memorandum or note thereof, shall be 
in writing and signed by the party to be 
eharged therewith, or some other person 
thereunto by him lawfully authorized: 29 
Car. II. c. 3, (Statute of Frauds,)s.4. The 
only exceptions to this rule are where the 
agreement 1s taken out of the statute by 
part performance or-by fraud. 


‘“‘Tt seems necessary for effectuating the object of 
the statute that the consideration should be set down 
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in writing as well as the promise” (per Lord Ellen- 
borough, C. J.,in Wain v. Wariters, 5 East, 17); but 
where marriage is one of the considerations the amount 
of pecuniary consideration is immaterial: Prebble v. 
Boghurst, 1 Swan. 819. The signature of the party 
must be so introduced as to govern or authenticate 
every material and operative part of the instrument : 
Caton v. Caton, L. R., 1 Ch. 187; L. R., 2 BE. & Ir. 
App. 127. In Warden v. Jones (2 De G. & J. 76), 
where there was no time to prepare a settlement 
before marriage, and the husband said it would do 
equally well if made afterwards, and no settlement 
nor agreement for a settlement was made in writing 
before the marriage, a settlement made after the mar- 
riage was held to be voluntary, and therefore void 
against creditors. Soin L’Hstrange v. Robinson (1 

og. 202), a parol promise before marriage was held 
not sufficient to support a deed executed after 
marriage as against creditors. In Randall v. Morgan 
(12 Ves. 67), where the wife’s father before marriage 
in a letter to the intended husband said: “The addi- 
tion of 1,000/. is not sufficient to induce me to enter 
into a deed of settlement .... I shall allow my 
daughter 2,000/. at 4 per cent., and if she marries 
I may bind myself to pay it at my decease to 
her and her heirs;’”’ and in a second letter after 
marriage he said the husband might draw “for the 
interest due on my bond,” it was held that the first 
letter was not sufficient evidence to bind the father. 
But where a letter was written before marriage 
saying: “I have proposed that one-third of your 
fortune, &c.,”” L. C. Loughborough held that that 

romise was sufficient: Luders v. Anstey, 4 Ves. 501. 

n Moorhouse v. Colvin (15 Beav. 341), where the 
father said he would give his daughter 2,000/., and 
proceeded, “nor will that be all, she is and shall be 
noticed in my will, but to what further amount I 
cannot say, &c.”: he was held not bound to give 
her more than the 2,000/. See also Kirwan v. 
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Burchell, 10 Ir. Ch. 63. In Re Badcock, Kingdon v. 
Tagert (17 Ch. D. 361), a father in April, 1853, wrote 
to his daughter’s intended husband to the effect that 
she would have 2,000/. at once, 2,000/. more at his 
death, and 2,000/. more at her mother’s death. The 
marriage took place eleven months after, and 2,000/. 
was settled, but no reference was made to any future 
settlement. The mother died in 1870, and the 
father in 1879. Held that the agreement to settle 
4,0007. more could not be enforced against the 
father’s estate. In Goldicutt v. Townsend (28 Beav. 
445), a parol promise by the husband’s father to 
make a provision was not held binding, the settle- 
ment being made two years after the marriage. In 
De Biel v. Thomson (or Hammersley v. De Biel) (12 
Cl. & F. 45), a written promise by the agency of his 
two sons to settle 10,0007. on his daughter was held 
binding; and in Lowley v. Heath (27 Beav. 530), 
where in letters which had passed between the parties 
prior to the marriage the wife’s father had stated 
what he intended to allow his daughter, Romilly, 
M. R., said: “ Had the marriage taken place on the 
faith of these letters, it would scarcely have been 
disputed after the decision in De Biel v. Thomson, 
that the wife’s father would have been bound.” See 
also Barkworth v. Young, 4 Drew. 1. And where 
before marriage, the lady’s father wrote: “ V. being 
my only child, of course she wiJl come into the 
possession of what belongs to me at my decease,” 
‘‘of course I should settle my property (subject to 
my sister’s annuity), on my daughter absolutely and 
independent of her husband, or in other worGs, in 
strict settlement,” and “I will take care that my 

roperty (which, 1 suspect, will exceed 4,000/.) shall 
i properly secured upon her and her children after 
my death;”’ it was held that the above expressions 
amounted to a contract’ to settle the whole of the 
property of which the father should die seised or 

E. U 
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possessed upon his daughter in strict settlement: 
Coverdale v. Eastwood, lL. R., 15 Eq. 121. Where 
VY. just before his marriage wrote, in answer to a 
request by the solicitor of the intended wife, “In 
the event of my marriage with Miss W. taking place 
before the settlements are ready, I agree to Miss W.’s 
fortune being settled on herself,” it was held that 
the marriage took place in reliance on the letter, and 
that there was a binding agreement for a settlement : 
Viret v. Viret, 50 Ii. J., Ch. 69. But where the 
husband’s uncle wrote refusing to make a settlement 
upon his ‘nephew, but said that one of his estates 
should come to him, “unless some unforeseen occur- 
rence should take place,’ and the marriage took place 
without any settlement being prepared: the uncle on 
refusing to carry out his promise was held not bound 
by his letter: Maunsell v. White, 1 Jo. & Lat. 539. 
In Glengal {E.) v. Barnard (1 Keen, 769), the father 
of the intended wife told his solicitor to draw up the 
settlement, but before it was signed, (but after it was 
approved,) the father died. It was held that it was 
not binding, and if it had been executed, the solicitor 
had no authority as agent to bind either party. 

There have been dicta at various times which 
would imply that a parol promise before marriage, 
followed by a post-nuptial signed writing, would be 
sufficient to take the case out of the Statute of Frauds: 
see Mountacue v. Maxwell, 1 Stra. 286; Dundas v. 
Dutens, 1 Ves. 196; De Biel v. Thomson, 12 Cl. & 
F.45; Surcome v. Pinniger, 3 De G. M. & G. 571, 
and Taylor v. Beech, 1 Ves. sen. 297; but “if it be 
a cotrect view of the law, the whole policy of the 
statute is defeated,” said Lord Cranworth in Warden 
v. Jones, 2 De G. & J. 85. The better opinion is 
that a post-nuptial settlement made in pursuance of 
a parol agreement before marriage is a voluntary 
settlement, if it purports to be made for no other 
consideration than the marriage. 
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A part performance of the agreement is 
sufficient to take it out of the statute, but 
the marriage itself is not such a part per- 
formance. 


“‘The ground on which the court holds that part 
performance takes a contract out of the purview of 
the Statute of Frauds is, that one of the two con- 
tracting parties has been induced, or allowed by the 
other, to alter his position on the faith of the con- 
tract, as, for instance, by taking possession of land, 
and expending money in building or other like acts, 
there it would be a fraud in the other party to set 
up the legal invalidity of the contract, on the faith 
of which he induced or allowed the person contracting 
with him to act, and expend his money:”’ per L. C. 
Cranworth, in Caton v. Caton (1 Ch. 148). In this 
case, the husband promised, as his wife alleged, to 
make a will giving her all his property. He made 
such a will, but subsequently altered it; and it was 
held that the wife had no remedy. A transfer be- 
fore marriage of a fund to trustees upon trust agreed 
to by parol only is a part performance: Cooper v. 
Wormald, 27 Beav. 266. So, also, is a transfer of 
chattels: Simmons v. Simmons, 6 Hare, 352. But 
payment of interest after marriage will not consti- 
tute a part performance: Re Gulliver, 2 Jur., N. 8. 
700. In Surcome v. Pinniger (3 De G. M. & G. 
571), the wife’s father had, before marriage, verbally 
promised the husband certain leasehold property, 
which he delivered up to him after marriage.” The 
husband expended money on them and treated them 
as his own. On the death of his father-in-law, his 
administrator claimed them; but it was held that there 
had been sufficient part performance to satisfy the 
statute. Marriage itseff cannot be held as a ta 
performance: Dundas v. Dutens, 1 Ves. 196. “If it 
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were,” said L. C. Cottenham, in Lassence v. Tierney 
(1 Mac. & G. 571), “there would be an end of the 
statute, which says that a contract in consideration 
of marriage shall not be binding unless it be in 
writing ; but if marriage be part performance, every 
parol contract followed by marriage would be bind- 
ing.” See also Hammersley v. De Biel, 12 Cl. & F. 
45; Warden v. Jones,2 De G. & J. 76; and Caton 
v. Caton, L. R., 1 Ch. 137. 


Fraud on the part of either party may 
make an ante-nuptial agreement valid and 
binding on that party, although it is by 
parol only. 


“Tf a person makes any false representations to 
another, and that other acts upon that false repre- 
sentation, the person who has made it shall not 
afterwards be allowed to set up that what he said 
was false, and to assert the real truth in place of the 
falsehood which has so misled the other. That is a 
principle of universal application, and has been par- 
ticularly applied to cases where representations have 
been made as to the state of the property of persons 
about to contract marriage, and where, upon the 
faith of such representations, marriage has been con- 
tracted... .. I think that the principle has been 
carried, and may be carried, much further; because I 
think it is not necessary that the party making the 
representation should know that it was false; no fraud 
need have been intended at the time. But if the 
party has unwittingly misled another, you must add 
that he has misled another under such circumstances 
that he had reasonable ground for supposing that 
the person whom he was misleading was to act upon 
what he was saying:” per L. C. Cranworth, in 
Jorden v. Money, 5 H. of L. Cases, 210, 212; see 
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also the remarks of L. C. Lyndhurst, in De Biel v. 
Thomson, 12 Cl. & F. 45, and the case of Bold v. 
Hutchinson, 5 De G. M. & G. 558. 


Validity, &c.—Marriage articles and mar- 
riage settlements founded on valuable con- 
sideration (ante, p. 285) are, in the absence 
of fraud, good against everybody. Where 
one of the parties is ignorant of the fraud, 
the settlement holds good with respect to 
that party. If a post-nuptial scttlement 
differs from ante-nuptial articles, it is im- 
peachable to the extent of its difference: see 
Bovy’s case, 1 Vent. 193; Wheeler v. Caryl, 
Ambl. 121. 


In Newstead v. Searles (1 Atk. 265), where a widow 
on her second marriage settled her estate, with the 
consent of her second husband, on the children of her 
first marriage, and afterwards joined with her second 
husband in a mortgage of the settled estates to per- 
sons who had notice of the settlement, the settlement 
was held binding against the mortgagees. So an 
ante-nuptial settlement on illegitimate children will 
stand: Clarke v. Wright, 6 H. & N. 849. But where 
the marriage is void, c.g. where a man has married 
his deceased wife’s niece, an ante-nuptial settlement 
fails for want of consideration (Chapman v. Bfadley, 
33 Beav. 61; see also Pawson v. Brown, 13 Ch. D. 
202; Coulson v. Allison, 2 De G. F. & J. 521); but 
the settlement cannot be set aside ten years after- 
wards by the husband’s representatives: <Ayerst v. 
Jenkins, L. R., 16 Eq. 275. So limitations in a mar- 
riage settlement of the property of the intended wife 
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in favour of the children of a second marriage and of 
nephews and nieces are purely voluntary gifts, and 
not within the consideration of marriage: Wollaston 
v. Tribe, L. R., 9 Hq. 44; see also Johnson v. Legard, 
6 Mau. & 8.60. But limitations in default of children 
in favour of the wife’s next of kin, although such 
next of kin are volunteers, is an irrevocable trust: 
Paul v. Paul, 19 Ch. D. 47; affirmed, 20 Ch. D. 742. 
Where a father settled a lease, on his son’s marriage, 
on the son for life, then on the wife, and then on the 
issue of the marriage, and the son covenanted to renew 
the lease and assign it, but did not assign it, and died 
indebted, the lease was held bound by the articles: 
Plowman v. Plowman, 2 Vern. 289. And where 
lands were conveyed to trustees to husband for life, 
remainder to wife for life, remainder to issue, and in 
default of issue as the survivor should appoint, and 
the husband+ dying without issue devised the lands; 
his wife, surviving, was held entitled to exercise her 
power of appointment: Bp. of Oxon v. Leighton, 2 
Vern. 376. In Spackman vy. Timbrell (8 Sim. 258) 
and in Dilkes v. Broadmead (7 Jur., N. 8S. 56), it was 
held that assets of a deceased debtor or covenantor 
settled bond fide in consideration of marriage were no 
longer specifically able to the claims of creditors. 
See also Ex parte McBurnie (1 De G. M. & G. 441), 
where a trader in insolvent circumstances covenanted 
by an ante-nuptial settlement to settle 5007. on his 
wife, and the trustees were allowed to prove fc# it on 
his bankruptcy, L. J. Knight-Bruce say'iio, “The 
settlement appears to have been one wkaoh se TGnGRt 
woman, reasonably advised, might-toy¢ reasonably 
supposed to be fair and proper. Of hat seems to dis- 
pose of the whole case; she ae not implicated in any 
fraudulent intention whic¥\) , Lusband might have 
had.” In Meggison v. KF, rn A. gave 
n/orster (7 Jur. 546), oA. g 
Poa Ue B., and depot ited the title deeds of his real 
eee ae ca ‘al security for the bond deeds.” 
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Subsequently the bonds were settled on B., about to 
marry, but no reference was made to the title deeds. 
On A. becoming bankrupt, and no fraud being sug- 
gested or insolvency proved against him at the time 
of the deposit, the trustee of the settlement was held 
equitable mortgagee of the real estate for the monies 
due on the bonds. In Campion v. Cotton (17 Ves. 
263 a), the settlement was sustained by the considera- 
tion of marriage against the creditors, there being no 
evidence of fraud on the part of the wife, notwith- 
standing false recitals that the property was the wife’s; 
voluntary expenditure of the husband in improve- 
ments by building and in enfranchising copyholds was 
also protected. In Hardey v. Green (12 Bene. 182), 
the husband and wife agreed to settle all property to 
which the husband or wife might become entitled to 
such uses as the wife should appoint, and in default 
in trust for the husband, wife, and children. At the 
time neither the husband nor wife had property; the 
husband was insolvent, and afterwards took the 
benefit of the Insolvent Act. Property subsequently 
descended on him, and it was held, as against his 
assignees, that it was bound by the ees But 
there may be evidence of fraud on the part of the wife, 
asin Colombine v. Penhall (1 Sm. & Giff. 228), where 
a solicitor and money-lender, being in insolvent cir- 
cumstances, settled his money on a woman, with 
whom he had previously cohabited, and married her, 
and the property remained under the control of the 
husband, and two months after the marriage a fiat of 
bankruptcy was issued against him, it was held that 
the settlement was in itself an act of bankruptéy and 
void as against his assignees; V.-C. Stuart saying, 
“A settlement of property made by a trader with 
intent to defeat and delay his creditors is not only 
void against them, but the very act of executing such 
a settlement is, by the ‘statute law, an act of bank- 
ruptey.” And in Bulmer v. Hunter (L. R., 8 Eq. 
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46), where a man executed an ante-nuptial settlement, 
and married a woman with whom he had previously 
cohabited, with intent to defraud his creditors, the 
wife being implicated in the transaction, the settle- 
ment was held fraudulent and void as against creditors. 
So in Fraser v. Thompson (4 De G. & J. 659), the 
assignees of a bankrupt applied to set aside a settle- 
ment of the greater part of the bankrupt’s estate 
made previously to and in consideration of marriage, 
when the bankrupt was embarrassed and insolvent, 
and the lady aware of his embarrassments. On 
appeal, the settlement was held invalid, L. C. Camp- 
bell saying, “‘ Marriage is the most valuable of all 
considerations, but whatever consideration be given 
for a grant, it is necessary to see what the grantor 
had in him at the time of the grant. Here he had 
nothing; and as the wife had full knowledge of the 
acts of bankruptcy, the settlement cannot be sup- 
ported. . . . 1 do not wish to be supposed to ques- 
tion the decision in Campion v. Cotton, my judgment 
turns on the acts of bankruptcy known to the wife.” 
In Townsend v. Westacott (2 Beav. 340), a voluntary 
settlement by a party considerably indebted, and 
who became insolvent within three years after, was 
set aside as fraudulent. ‘lhe deed was purely volun- 
tary, and was made without any consideration, and 
when no marriage was in contemplation; although 
the settlor afterwards married the person upon whom 
the property was settled. The onus probandi that the 
settlement is fraudulent hes on the creditors: Richard- 
son v. Horton, 7 Jur. 1144. Upon a covenant upon 
marrixge by the husband with the trustees, in case his 
wife should survive him, to pay her a sum of money, she 
is a creditor within the statute against fraudulent con- 
veyances (13 Eliz.c. 5): Rider v. Kidder, 10 Ves. 360. 
Where a marriage settlement made by a person 
indebted goes beyond the immediate objects of the 
marriage, and there are provisions for collateral 
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relations from whom no valuable consideration 
moves, then, guoad those objects, the settlement has 
nothing to do with the marriage, but is to be con- 
sidered as a settlement purely for the purpose of 
providing for the relations, and, being without con- 
sideration, is absolutely void as against creditors 
whom it defeats and delays: Smith v. Cherrill,. 
L. R., 4 Eq. 390. But a settlement by one not 
indebted at the time in favour of strangers will stand 
against subsequent creditors, though the settlement 
be voluntary: Holloway v. Millard, 1 Madd. 414. 
A. devised an estate for the benefit of his children, 
B. purchased such estate, but left the money unpaid, 
and afterwards settled the estate on his wife and 
children. The settlement referred to the convey- 
ance, and the conveyance referred to the will. Held, 
that the settlement conveyed notice of the will, and, 
consequently, that A.’s children had a lien as against 
B.’s chiidren for the money left unpaid: Davies v. 
Thomas, 2 Y. & Coll. Exch. 284. Where before mar- 
riage a husband executed a bond to trustees, binding 
himself to settle his property in a certain way, and 
alter marriage a settlement was made not in accord- 
ance therewith, the wife’s rights were held not bound 
thereby: Webb v. Kelly, 3 lL. J., Ch. 172. Where 
a bond was given before marriage to settle a jointure, 
and after marriage a settlement was made on the 
wife and the issue of the marriage, it was held with 
respect to a purchaser fraudulent as to the children : 
Jason v. Jervis, 1 Vern. 284; see also Warrick v. 
Warrick, 3 Atk. 291. So where after marriage 
lands were settled other than those promised in the 
articles, the settlement was held void as against 
creditors; but the trustees of the marriage articles 
were allowed under the bankruptcy to claim on 
behalf of the trust fund: Gates v. Fabian, 19 W. R. 
61. Where a bond for 2,000/. was given to trustees 
to be void if the husband should at any time become 
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possessed of real estate, and should settle it on his 
wife and issue agreeably to the wishes of the trustees, 
and where the real estate came to the husband after 
the death of his wife, his issue by her were held 
entitled to it: Prebble v. Boghurst, 1 Swan. 309. 
A bond given to the wife before marriage as a settle- 
ment will be upheld in equity, and not allowed to be 
extinguished by the marriage: Acton v. Peirce, 2 
Vern. 480. Where before the marriage the intended 
husband signed a memorandum, agreeing that certain 
bonds should be transferred to the wife and her son 
by a former husband, and after the marriage obtained 
possession of the bonds, and disposed of them, he was 
held lable to make them good, and that the wife and 
her trustee were entitled to a lien for the amount 
upon all other property of the wife which remained 
in specie, and that the amount must be settled: 
Hastie v. Hastie, 2 Ch. D. 304. A voluntary bond 
in favour of children, though voluntary in its in- 
ception, acquires the character of a debt for valuable 
consideration when marriage takes place, with the 
knowledge of the obligor, upon the faith of the pro- 
vision made by the bond: Payne v. Mortimer, 1 Giff. 
118. 


VALUABLE CONSIDERATION.—A. valuable considera- 
tion for a post-nuptial settlement may be a payment 
of money as a portion, or an additional sum, or even 
an agreement to pay money, if it is afterwards paid 
(Brown v. Jones, 1 Atk. 190; Colvile v. Parker, 
Cro. Jac. 158; Ramsden v. Hylton, 2 Ves. sen. 304 ; 
Russel v. Hammond, 1 Atk. 18; Stileman v. Ash- 
down, 2 Atk. 477); or the wife agreeing to resign 
a contingent interest (Ward v. Shallet, 2 Ves. sen. 
16) ; or an advancement of a sum of money ( Wheeler 
v. Caryl, Ambl. 121); or a payment of debts (Holmes 
v. Penney, 3 K. & J. 90); or a settlement of the 
wife’s own money (Pott v. Todhunter, 2 Colly. 76) ; 
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or where a vested reversion was settled by the husband 
and wife on the wife for her separate use, the husband 
surrendering his right to receive the rents and profits 
during coverture (fHercison v. Negus, 16 Beav. 594) ; 
or where A. mortgaged his own estates for 5,000/. for 
the benefit of B., and B., pursuant to an agreement 
to that effect with A., conveyed his estates not only 
as an indemnity to A., but also for the benefit of his 
(B.’s) children and their issue (Ford v. Stuart, 15 
Beav. 498) ; or where a relative of the wife advanced 
the husband 1507. on his promissory note to meet the 
interest on the mortgage, which was then in arrear : 
this was held sufficient consideration for the scttle- 
ment of a frechold estate worth, beyond a mortgage 
to which it was subject, about 1,300/. (Bayspoole v. 
Collins, L. R., 6 Ch. 228; see also Thompson v. 
Webster, 4 Drew. 628), or the wife joining with 
her husband in a fine, and parting with her jointure : 
Cottle v. Fripp, 2 Vern. 220; Scot v. Bell, 2 Lev. 70. 
A promise by an infant on his marriage to settle when 
of age, and a settlement made accordingly, is not 
fraudulent: Zavender v. Blackstone, 2 Lev. 146; sce 
also Middlecome v. Marlow, 2 Atk. 519. Where the 
husband agreed to settle 4,000. on his wife, secured 
by his bond and judgment, with a proviso that it 
should be void if be afterwards settled lands of the 
value of 1007. a year upon his wife, and where he 
afterwards settled lands of more than that value (the 
wife’s friends having increased her settled fortune), 
the settlement on the husband’s bankruptcy was held 
not impeachable as voluntary as to its excess beyond 
the 1002.: Maguire v. Nicholson, Beat. 592. Where 
an aunt promised to settle, and did settle, an estate 
on her nephew if he would move into a larger house, 
which he accordingly did, at a great expense; this 
was held a sufficient consideration to make a sub- 
sequent sale by her of the estate void: Townend v. 
Toker, ls, R., 1 Ch. 446. The money paid as a con- 
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and it was held that the wife’s nght to the property 
by survivorship was not barred); Ashton v. M‘ Dougall, 
5 Beav. 56 (where the reversion was settled for the 
wife’s separate use, and she took no steps to confirm 
the deed while a widow, yet it was held that she by 
remaining passive must be considered to have ratified 
it); Ives v. Medcaife, 1 Atk. 63; nor was the infant 
wife bound with respect to property settled to her 
‘separate use: Stimson v. Jones, 2 Russ. & M. 365; 
Johnson v. Johnson, 1 Keen, 648: but as to her 
chattels real and personalty, as her husband in 
default of settlement could alienate the one, and the 
other vested in him on the marriage, she was abso- 
lutely bound: Trollope v. Linton, 1 Sim. & 8. 477; 
Simson v. Jones, 2 Russ. & M. 365. But where the 
infant wife’s money was settled on herself and hus- 
band for their lives with remainder to the children, 
with remaimder to the wife’s next of kin, and the hus- 
band died without issue, the trust for the next of kin 
was held inoperative: Gibbs v. Grady, 20 W. KR. 257. 
Neither parent nor guardian has any power to bind 
the real estates of their infant wards by settlement 
made upon their marriage: Simson v. Jones, 2 BR. & 
M. 865; Field v. Moore,7 De G. M. & G. 691; Re 
Murray, 3 Dru. & War. 83; nor by a settlement 
made after marriage: Meld v. Moore, supra; Stamper 
v. Barker, 5 Madd. 164; nor has the Court of 
Chancery the power: J%eld v. Moore, supra; Savill 
v. Savill, 2 Coll. 721. In Brown v. McClintock (7 
Ir. Eq. R. 347), where an infant covenanted by 
marriage articles to settle her real estate, and after 
she came of age and during the coverture she exe- 
cuted a settlement in pursuance of the articles, but 
did not levy a fine, she was held bound neither by 
the settlement nor articles; and in Lecky v. Know (1 
Ball & B. 210), where an infant tenant in quasi tail 
covenanted to settle her estate when .of age and died 
before reaching twenty-one, the remainderman was 
not held bound by the covenant. Where marriage 
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articles, executed when the lady was a minor, con- 
tained a covenant by the husband to settle her inte- 
rest in real and personal estates, including after- 
acquired property, on the usual trusts, and the wife 
died without having confirmed the articles, leaving 
surviving her husband and an only child, her heiress- 
at-law, who claimed an interest under the articles in 
the personal estate, and also the real estate attempted 
to be settled as heiress-at-law of her mother; it was 
held that she was bound to elect under or against the 
settlement: Brown v. Brown, L. R., 2 Eq. 481. 
Where the wife is an infant at the time of executing 
the settlement, she cannot take the benefit of any 
part of the deed without giving effect to the whole: 
Anderson v. Abbott, 23 Beav. 457; see also Wil- 
loughby v. Middleton, 2 J. & H. 344; but in Smith v. 
Lucas (18 Ch. D. 531), it was held that a covenant 
in the form of an agreement by an infant in an ante- 
nuptial settlement to settle future-acquired property, 
if for her benefit, is voidable only, not void, and is 
binding, until she has elected to disaffirm it, upon 
property coming to her during coverture for her 
separate use, but not upon property with a restraint 
on alienation ; and that her election, being a contract 
by a married woman, only binds separate property 
to which she is entitled at the date of the confirma- 
tion. Such an election made by a woman married 
after 1882 would now bind her after-acquired pro- 
perty: see the M. W. P. Act, 1882, 5. 1 (1). In 
Milner v. Harewood (18 Ves. 259), it was declared 
that a “partial accession at the age of twenty-one 
to a settlement by a female infant would We con- 
sidered an election to abide by the whole:” see 
also Durnford v. Lane, 1 Bro. C. C. 106; Barrow v. 
Barrow, 4 K. & J. 409; Davies v. Davies, L. B., 9 
Eq. 468; Merryweather v. Jones, 4 Giff. 509. Where 
after the death of her husband the widow consented 
to a decree which ordered part of his property to be 
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and it was held that the wife’s nght to the property 
by survivorship was not barred); Ashton v. M‘ Dougall, 
5 Beav. 56 (where the reversion was settled for the 
wife’s separate use, and she took no steps to confirm 
the deed while a widow, yet it was held that she by 
remaining passive must be considered to have ratified 
it); Ives v. Medcalfc, 1 Atk. 63; nor was the infant 
wife bound with respect to property settled to her 
‘separate use: Simson v. Jones, 2 Russ. & M. 365; 
Johnson v. Johnson, 1 Keen, 648: but as to her 
chattels real and personalty, as her husband in 
default of settlement could alienate the one, and the 
other vested in him on the marriage, she was abso- 
lutely bound: Ziollope v. Linton, 1 Sim. & SB. 477; 
Simson v. Jones, 2 Russ. & M. 3865. But where the 
infant wife’s money was settled on herself and hus- 
band for their lives with remainder to the children, 
with remainder to the wife’s next of kin, and the hus- 
band died without issue, the trust for the next of kin 
was held inoperative: Gibbs v. Grady, 20 W. Rt. 257. 
Neither parent nor guardian has any power to bind 
the real estates of their infant wards by settlement 
made upon their marriage: Simson v. Jones, 2 R. & 
M. 865; Field v. Moore, 7 De G. M. & G. 691; Re 
Murray, 3 Dru. & War. 83; nor by a settlement 
made after marriage: Field v. Moore, supra; Stamper 
v. Barker, 5 Madd. 164; nor has the Court of 
Chancery the power: Jeld v. Afoore, supra; Savill 
v. Savill, 2 Coll. 721. In Brown v. McClintock (7 
Ir. Kq. R. 347), where an infant covenanted by 
marriage articles to settle her real estate, and after 
she came of age and during the coverture she exe- 
cuted a settlement in pursuance of the articles, but 
did not levy a fine, she was held bound neither by 
the settlement nor articles; and in Lechy v. Knox (1 
Ball & B. 210), where an infant tenant in quasi tail 
covenanted to settle her estate when of age and died 
before reaching twenty-one, the remainderman was 
not held bound by the covenant. Where marriage 
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articles, executed when the lady was a minor, con- 
tained a covenant by the husband to settle her inte- 
rest in real and personal estates, including after- 
acquired property, on the usual trusts, and the wife 
died without having confirmed the articles, leaving 
surviving her husband and an only child, her heiress- 
at-law, who claimed an interest under the articles in 
the personal estate, and also the real estate attempted 
to be settled as heiress-at-law of her mother; it was 
held that she was bound to elect under or against the 
settlement: Brown v. Brown, L. R., 2 Hq. 481. 
Where the wife is an infant at the time of executing 
the settlement, she cannot take the benefit of any 
part of the deed without giving effect to the whole: 
Anderson v. Abbott, 23 Beav. 457; see also Wi/- 
loughby v. Middicton, 2.3. & H. 3844; but in Smith v. 
Lucas (18 Ch. D. 531), it was held that a covenant 
in the form of an agreement by an infant in an ante- 
nuptial settlement to settle future-acquired property, 
if for her benefit, is voidable only, not void, and is 
binding, until she has elected to disaffirm it, upon 
property coming to her during coverture for her 
separate use, but not upon property with a restraint 
on alienation ; and that her election, being a contract 
by a married woman, only binds separate property 
to which she is entitled at the date of the confirma- 
tion. Such an election made by a woman married 
after 1882 would now bind her after-acquired pro- 
perty: see the M. W. P. Act, 1882, 8. 1 (1). In 
Milner v. Harewood (18 Ves. 259), it was declared 
that a “partial accession at the age of twenty-one 
to a settlement by a female infant would Wt con- 
sidered an election to abide by the whole:” see 
also Durnford v. Lane, 1 Bro. C. C. 106; Barrow v. 
Barrow, 4 K. & J. 409; Davies v. Davies, L. R., 9 
Kq. 468; Merryweather v. Jones, 4 Giff. 509. Where 
after the death of her husband the widow consented. 
to a decree which ordered part of his property to be 
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paid to the trustees of the settlement, she was held to 
have assented to the whole: White v. Cor, 2 Ch. D. 
387. If a reversionary or contingent interest fell 
into possession after the husband’s death it belonged 
to the wife, although included in the settlement 
(Le Vasseur v. Scratton, 14 Sim. 116; Cuningham v. 
Antrobus, 16 Sim. 436); and a bill filed by the issue 
of the marriage against the father and mother for a 
specific performance, after the mother’s interest had 
become an interest in possession, but whilst the fund 
remained outstanding, was dismissed: orton v. 
Borton, 16 Sim. 562. “If upon the marriage, the 
personal estate vests in the husband, and he is adult, 
the court can, of course, enforce the settlement of it; 
but if the property does not vest in the husband, as 
in the case of reversionary interests, or of personal 
estate settled to the separate use of the infant, the 
infant cannot. be absolutely bound by any settlement 
that the court may make:” per Turner, L. J., im 

teld vy. Moore, 7 De G. M. & G. 714. In Wilkams 
v. Williams (1 Bro. C. C. 152), where whatever 
should come to the wife from the mother or otherwise 
was to be settled, the Lord Chancellor said that “ to 
bind an infant the marriage settlement must be fair 
and reasonable, and not tend to deprive her of any- 
thing. ...J think ‘or otherwise’ relates to the 
mother only; if it was to extend further, I should 
think it unreasonable.’ Where fraud enters into 
the transaction, the rules given above may not hold 
good, e.g. in Sharpe v. Poy (L. R., 4 Ch. 35), 
where a settlement of a female infant’s real estate 
was tade, but was not confirmed on her coming 
of age, and the estate was mortgaged, the mort- 
gagee being told that there was no settlement; he 
was held entitled to priority over the persons inte- 
rested in the settlement. Where a settlement on a 
ward of court has been proposed to the court and 
accepted, and the marriage takes place, the parties 
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are not at liberty to vary it: Cook v. Fryer (1 Hare, 
498) ; and where the marriage took place immediately 
after the ward came of age, the court held that its 
jurisdiction still existed and reformed a settlement: 
Money v. Money, 3 Drew. 256. In the settlement 
of a female ward of court provision must be made 
for the children of any future marriage: Rudge v. 
Winnall, 11 Beav. 98. 


SECTION 2.—VOLUNTARY SETTLEMENTS. 


A settlement not made in consideration of 
marriage or for any other valuable considera- 
tion is a voluntary settlement. 


Validity.—A voluntary settlement of real 
or personal property is good againsf the settlor 
and volunteers claiming through him. 


A. made a voluntary settlement of an estate 
upon his wife, and two days afterwards devised the 
same. ‘The settlement was held binding: Bale v. 
Newton, 1 Vern. 464. And in Dill v. Haddington, 
(8 CL. & I. 168), where the husband by a post-nuptial 
contract promised his wife 3,0097, to be paid at 
Whitsunday or Michaelmas after his death, and the 
wife survived her husband, but died before she had 
received the 3,000/., her representatives were held 
entitled to it. But in Hodloway v. Headington (8 Sim. 
324), where by a post-nuptial settlement all the wife’s 
present and future-acquired property was settled on 
the wife for life, remainder to the husband, &c., the 
court refused to compel the husband (now living 
apart from the wife) to perform the trusts of this 
voluntary settlement. .A married woman, being for- 
merly incapable of contracting, could not bind her 
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property by a post-nuptial settlement (see Lanoy v. 
Duke and Duchess of Athol, 2 Atk. 448), except with 
respect to her separate estate. Settlements made by 
the Court of Chancery will stand: Wheeler v. Caryl, 
Ambl. 121. A volunteer under a voluntary bond is 
a creditor as much entitled to the protection of the 
statute of Tlizabeth os a creditor for value, and a 
subsequent voluntary settlement will be set aside, 
although the volunteer debt may only be a post-obit 
one: Adanies v. Hallett, L. ., 6 Hg. 468. 


A voluntary settlement of real property or 
leascholds is void as against subsequent pur- 
chasers for value, even although they have 
notice of the settlement. 


By 27 El. c. 4 (made perpetual by 39 Eliz. c. 18, 
s. 3), voluntary conveyances of any estate in lands, 
tenements, or other hereditaments, and all convey- 
ances of such estates made with any clause of revo- 
cation at the will of the grantor, are void against 
subsequent purchasers for valuable consideration. 
Where A. by a post-nuptial settlement conveyed an 
estate to trustees to family uses and reserved a power 
to sell, the purchase-money to be paid to the trustees 
to the same uses, and a purchaser paid the money to 
A., who died insolvent, it was held, that the pur- 
chaser was not compelled to pay the money over 
again, although he had notice of the covenant, as the 
settlement was voluntary and fraudulent as against 
a purchaser: Evelyn v. Templar, 2 Bro. C. C. 148. 
See also Grooch’s case (5 Rep. 60 a), where the pur- 
chaser also had notice of the settlement; and the fol- 
lowing cases, where a post-nuptial settlement was held 
void as against a purchaser: Pulvertoft v. Pulvertoft,18 
Ves.84; Bucklev. Mitchell, 15 Ves. 100; Curriev. Nind, 
1 Myl. & Cr.17; Doe d. Otley v. Manning, 9 East, 59 ; 
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and Butterfield v. Heath, 15 Beav. 408, where the 
settlement was the wife’s. A voluntary settlement is 
void also against a mortgagee: Chapman d. Staverton 
v. Emery, Cowp. 278; Zownshend v. Windham, 2 
Ves. sen. 1. A court of equity, however, will not 
assist a vendor in defeating a prior settlement made 
by himself (Smith v. Garland, 2 Mer. 123; Johnson 
v. Legard, T. & lk. 281) ; but it was held in Peters v. 
Nicholls (i. R., 11 Eq. 391), that the case of Smith 
v. Garland applies only to an unwilling purchaser, 
not to where the defendant wishes to complete his 
purchase by having a good title shown. or can & 
purchaser for value of an interest in land require a 
voluntary deed or agreement affecting the estate to 
be delivered up to him to be cancelled: De Hoghton 
v. Money, L. R., 1 Kg. 154. Where a voluntary 
settlement of lands is avoided by a subsequent sale 
for valuable consideration, the volunteers have no 
equity against the purchase-money payable to the 
settlor: Daking v. Whimper, 26 Beav. 568. A mere 
deposit of title deeds with a banker does not consti- 
tute him a purchaser, and the trustees of the settle- 
ment are entitled to recover them from him: (errison 
v. Dorrien, 9 Bing. 76. A voluntary deed may be- 
come good by subsequent dealing for value, e. g., the 
property being sold by the grantee or settled upon 

is marriage: Prodgers v. Langham, 1 Sid. 133; 
George v. Milbanke, 9 Ves. 190. 


A voluntary settlement of real or personal 
property made in fraud of creditors is’ void 
as against them. 


By 13 Eliz. c. 5 (made perpetual by 29 Eliz. ¢. 5), 
conveyances of landed estates and of goods made fo1 
the purpose of delayifig, hindering, or defrauding 
creditors are void as against them, unless made upon 


x 2 
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valuable consideration and bond fide to any person 
not having at the time of conveyance notice of such 
fraud. The difference between the 13 Eliz. c. 5 
and the 27 Eliz. c. 4, is that, in respect of the latter, 
every voluntary conveyance is void against a subse- 
quent one for valuable consideration, though no fraud 
is shown and the party was not indebted at the time ; 
while a creditor, to take advantage of the 13 Eliz. 
c. 5, must prove that the party was indebted at the 
time. ‘A voluntary conveyante by a person not 
indebted is clearly good against creditors. That 
constitutes the distinction between the two statutes. 
Fraud vitiates the transaction, but a settlement not 
fraudulent by a party not indebted is valid though 
voluntary :’ per Sir Thomas Plummer, M. R., in 
Battersbee v. Farrington, 1 Swan. 118. But where 
the husband was indebted at the time of making the 
settlement, the trustees were not allowed to urge that 
it was for a valuable consideration, when it was a 
mere promise of the husband’s father, and even that 
had been retracted: Beaumont v. Thorpe, 1 Ves. sen. 
27: see also Zownshend v. Windham, 2 Ves. sen. 1; 
Walker v. Burrows, 1 Atk. 93; Barrack v. M*Cul- 
loch, 3 K&. & J. 110; Holmes v. Penney, 3K. & J. 90. 
‘The various instances in which the rule (as to what 
degree of indebtedness will avoid settlements) has 
been discussed in recent cases do not appear to lead 
to any more precise conclusions than this, that the 
intent to defeat or delay creditors will be inferred 
when inquiry into the circumstances of the settlor 
discloses that such must have been the probable 
result’ of the settlement, and that, except when an 
irresistible presumption of fraud is raised by the in- 
solvency of the settlor, the court must draw its own 
conclusion from the circumstances of each particular 
case:” 3 Davidson’s Conveyancing, 678; see also Thomp- 
son v. Webster, 4 Drew. 632, where the same question 
is discussed. And where a settlement standing alone 
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would have been held to have been fraudulent against 
creditors, other deeds of the same date were allowed 
to be received in evidence showing that they were 
part of the same transaction: Harman v. Richards, 
10 Hare, 81. ‘T’o impeach a post-nuptial settlement 
‘“‘a single debt,” said Sir R. Arden, M.R., in Lush 
v. Wilkinson (5 Ves. 387), “will not do. Every man 
must be indebted for the common bills for his house, 
though he pays them every week. It must depend 
upon this, whether he was in insolvent. circumstances 
at the time.” But “it is not necessary that a man 
should actually be indebted at the time he enters into 
a voluntary settlement to make it fraudulent; for, if 
a man does it with a view to his being indebted at a 
future time, it is equally fraudulent, and ought 
to be set aside: per L. C. Hardwicke, in Stileman 
v. Ashdown, 2 Atk. 481: see Townsend v. Westacott, 
2 Beav. 340, where Lord Langdale, M.1t., said, 
that, on the one hand, the existence of any debt, and, 
on the other, the state of something like insolvency, 
was not the test to set aside a voluntary conveyance. 
See also Skarf v. Soalby, 1 Mac. & G. 364. In Kidney 
v. Coussmaker (12 Ves. 186)—following Jfontague v. 
Lord Sandwich (12 Ves. 148, n.)—it was held that 
a settlement after marriage is fraudulent only as 
against creditors at the time of making it. See also 
Holmes v. Penney, 3 K. & J. 90. But if the settle- 
ment is once proved to be a deed which against any 
creditors cannot stand, then the property becomes 
assets, and is applicable to the payment of debts 
generally: Ede v. Knowles,2 Y. & ©.,C. C. 172; 
Richardson v. Smallwood, Jac. 552. In Jenkyn v. 
Vaughan (3 Drew. 419), a post-nuptial settlement 
was made by a person considerably indebted at the 
time, and it was held that a subsequent creditor 
might file a bill, if any pf the antecedent debts re- 
mained unsatisfied. If the remedy of a creditor is 
defeated by the settlement, it is no answer to show 
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that the settlor had sufficient money to pay his debts, 
if he did not actually pay them: Spirett v. Willorcs, 
11 Jur., N. 8. 70. See, however, Freeman v. Pope, 
L. R., 5 Ch. 5388. Where a man went bankrupt 
nine months after the date of the settlement, it lay 
upon him to prove that at the time of making it he 
was in a solvent state: Crossley v. Elworthy, L. BR., 
12 Eq. 158. <A provision for the payment of debts 
in a voluntary settlement will support it against all 
future creditors: Gorge v. Milbanke, 9 Ves. 194. 
And where a debtor made a voluntary settlement, and 
at the same time made provision for raising enough 
money to enable him to pay all his then debts, and 
having raised the money, he paid some of the debts 
only, and afterwards became bankrupt, it was held, 
that the settlement was not void: Kent v. Riley, 
L. R., 14 Eq. 190. If the debtor pays his debts, the 
settlement rhade while he was indebted holds good : 
Curtis v. Price, 12 Ves. 89. Where a settlor was 
indebted at the date of making a post-nuptial settle- 
ment, but the debt was secured by a mortgage, the 
settlement was held good: Stephens v. Olive, 2 Bro. 
C. 0.90. Where a solicitor had not time before the 
marriage to prepare a settlement, and the husband told 
the wifeit would do equally well after; but no settle- 
ment nor agreement for a settlement was made in 
writing before the marriage, but a settlement was 
executed shortly after; it was held voluntary and 
fraudulent against creditors: Warden v. Jones, 2 De 
G. & J. 76. Although the settlor is not indebted at 
the tyme of making the settlement, yet if he retains 
too great an interest in the thing settled, creditors 
will be relieved against such a settlement. Thus, 
in Zwyne’s case (38 Co. 80 b.), A. made a secret as- 
signment of goods and chattels to B., but still 
kept in possession; this wag held to be a fraudulent 

ift. See also the remarks of L. C. Hardwicke 
in Ryall v. Rowles, 1 Ves. sen. 359. So in Russel v. 
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Hammond (1 Atk. 16), where a father took back an 
annuity to the value of the estate comprised in the 
settlement, it was held tantamount to a continuance 
in possession, and creditors were relieved against such 
a settlement. And in Taylor v. Jones (2 Atk. 600), 
where stock was devised to husband after marriage, 
and he settled it upon himself for life, wife for life, 
and then to children; the settlement was fraudulent, 
as the husband retained possession. So, where A. 
reserved to himself a power to mortgage and charge 
the estate with what sums he thought fit, the settle- 
ment was held fraudulent as against creditors: Zar- 
back v. Marbury, 2 Vern. 510. Where A. gave a 
guarantee to a bank for his son for 1,000/.,, and after- 
wards settled leasehold property worth 2002. a year 
on his wife, when his only other property was furni- 
ture and a debt of 1,500/. from his son, who after- 
wards became bankrupt; the settlement was held 
fraudulent as against the bank suing on the guarantee: 
Re Ridler, Ridler v. Ridler, 22 Ch. D. 74. 


TrapEers.—“ Any settlement of property made 
by a trader not being a settlement made before and 
in consideration of marriage, or made in favour of a 
purchaser or incumbrancer in good faith and for 
valuable consideration, or a settlement made on or 
for the wife or children of the settlor of property 
which has accrued to the settlor before marriage in 
right of his wife, shall, if the settlor becomes bank- 
rupt within two years after the date of such settle- 
ment, be void as against the trustee of the bankrupt 
appointed under this act, and shall, if the settlor be- 
comes bankrupt at any subsequent time within ten 
years after the date of such settlement, unless the 
parties claiming under such settlement can prove that 
the settlor, when making such settlement, was able 
to pay all his debts without the aid of the property 
comprised in such settlement, be void a such 
trustee. Any covenant or contract made by a trader, 


312 THE LAW OF HUSBAND AND WIFE. 


in consideration of marriage, for the future settlement 
upon or for his wife or children of any money or pro- 
perty wherein he had not at the time of the marriage 
any estate or interest, whether vested. or contingent, 
in possession or remainder, and not being money or 

roperty of or in right of his wife, shall, upon his 
ecomine bankrupt before such property or money 
has been actually transferred or paid pursuant to 
such contract or covenant, be void against the trustee 
appointed under this act”: 32 & 33 Viet. ec. 71, 
s. 91. In Ware v. Gardner (L. R., 7 Eq. 317), a 
trader settled by a post-nuptial settlement all his 
prope ys present and future, on his wife for life for 

er separate use, &c. Five years after he became 
bankrupt. The settlement was held void, though it 
did not appear that he was indebted at the time of 
its execution, except on mortgages of part of the 
settled property which had since been satisfied; but 
V.-C. James was clearly of opinion that the trader 
executed the deed in order to delay and hinder his 
creditors. ‘This case was decided before the passing 
of the 32 & 33 Vict. c. 71. A voluntary settlement 
by a trader was held void, under the 91st section of 
32 & 33 Vict. c. 71, in Re Butterworth, 19 Ch. D. 588. 


SEcTION 3.—COVENANTS AND CLAUSES. 


Independent covenants. — Independent 
agreements or covenants in consideration of 
marrjage may be binding on one party, 
though the other party or parties have not 
performed their agrcements or covenants: 
Harvey v. Ashley, 3 Atk. 610. 

In the above case Lord Hardwicke says, “As soon 


as the marriage is had the principal contract is exe- 
cuted, and cannot be set aside or rescinded, the 
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estate and capacity of the parties are altered, the 
children born of the marriage are equally purchasers 
under both father and mother; and therefore it has 
been truly said that marriage contracts ought not to 
be rescinded, because it would affect the interests of 
third persons, the issue. ... Though either the 
relatives of the husband or wife should fail in the 
performance of their part, yet the children may 
compel a performance; if the mother’s father, for 
instance, hath agreed to give a portion, and the hus- 
band’s father hath agreed to make a settlement, 
though the mother’s father do not give a portion, 
yet the children may compel a settlement, for non- 
performance on one part shall be no impediment to 
the children’s receiving the full benefit of the settle- 
ment.” So in Crofton v. Ormsby (2 Sch. & Lef. 602), 
L. C. Redesdale said, ‘“‘ The failure in payment of 
the consideration in performance of the contract on 
one part never vitiates a marriage settlement. In- 
deed, where the performance of it is sought by the 
defaulting party, he cannot enforce it against the 
person injured by his default; but that cannot affect 
the children, they must have the estate. This has 
been over and over again decided upon marriage 
contract cases.” And in Lloyd v. Lloyd (2 M. & C. 
203), L. C. Cottenham remarked, ‘“‘ That with respect 
to marriage contracts, there can be no resistance on 
the part of one, because another contracting party 
has failed to perform his part of the agreement; and 
the obvious reason is, that the parties to the contract 
are not the only persons living having an interest in 
the subject, but the contract is made by thém on 
behalf of the issue of the marriage.”” See also the 
remarks of Romilly, M. R., in Campbell v. Ingilby, 
21 Beav. 567. In Jeston v. Key (L. R., 6 Ch. 610), 
by articles previous to marriage the wife’s father cove- 
nanted to settle certain property, and the husband 
covenanted to insure his life and to settle the policy 


and other property on his wife, which, in default of 
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issue, were to revert to him. The marriage took 
place, no insurance nor settlement was made, and 
the wife died without issue. The husband was held 
entitled to prove for his life interest in his father-in- 
law’s property. Sir G. Mellish,L.J., said: “By reason 
of the death of the wife without issue nobody can 
suffer any damage from the husband’s failure to per- 
form his part of the agreement. . . . If the husband 
had died leaving a wife or children, the father would 
have been entitled to have the settlement made good 
out of his estate; and now that the father is dead, 
the husband has a similar right to claim against his 
estate under his covenant.” But where the rights of 
the issue of the marriage are not affected, the next 
of kin, who are “ volunteers,” or in a sense “ volun- 
teers,” will not be allowed to claim the benefits of 
the contract against one of the parties who is not 
eo tothave the benefit of the whole of it: per 

.-C. Knight-Bruce, in Savill v. Savill, 2 Colly. 727. 
An agreement to settle a jointure in consideration of 
a portion paid by the wife’s father, though the portion 
was never paid, yet the wife shall have her jointure: 
Perkins v. Thornton, Arbl. 502. 


The defaulting party cannot compel en- 
forcement.—Although default of payment of 
the consideration on one part does not vitiate 
a marriage contract, the defaulting party 
cannot enforce the contract against the party 
injured by his default: Crofton v. Ormsby, 
2 Sch. & Lef. 602. 


In Mitford v. Mitford (9 Ves. 87), it was held that 
no claims can be maintained by the husband, or by 
any one in his right, while the terms of the contract 
are unfulfilled on his part: see, also, Corsbie v. Free, 
Cr. & Ph. 64. Where, however, the husband agreed 
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that his property should be settled six months after 
his death, and the wife’s was settled on her marriage, 
and the husband went bankrupt, the wife had no 
claim as against the creditors: Basevi v. Serra, 
14 Ves. 313. 


Children’s rights.—An obligation to make 
a settlement on the wife and the issue includes 
an obligation to make a settlement on the 
issue after the death of the wife: Prebble v. 
Boghurst, 1 Swan. 319. 

See also the cases of JZarvey v. Ashley, 3 Atk. 612; 


Crofton v. Ormsby, 2 Sch. & Lef. 602; Lloyd v. 
Lloyd, 2 M. & C. 192, ante, pp. 312, 313. 


Dependent covenants.—In the case of 
marriage settlements, the convenants may be 
so framed as to be mutually dependent; and 
if it be clear on the face of the settlement 
that such was the intention, that intention 
must prevail: per L. C. Cottenham, in Lloyd 
v. Lloyd, 2 M. & C. 192. | 


See also Pyke v. Pyke (1 Ves. sen. 376), where 
there was a covenant by the husband before marriage 
to settle lands in jointure for the wife, and other 
parts for the issue of the marriage, her fortune to 
remain in trustees till such settlement was made. 
The husband died insolvent without having performed 
his part, and it was held that the wife’s fortune 
survived for her own benefit, and the issue were not 
entitled to take it from her. In the case of Loyd v. 
Lloyd (supra), Lord Cottenham said: “If the pro- 
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visions are clearly expressed, and there is nothing to 
enable the court to put upon them a construction 
different from that which the words import, no doubt 
the words must prevail; but if the provisions and 
expressions be contradictory, and if there be grounds 
appearing upon the face of the instrument, affording 
proof of the real intention of the parties, then that 
intention will prevail against the obvious and ordinary 
meaning of the words.”” Where the settlement of 
the husband was to be void, if the wife did not settle 
her lands in a particular way, and she and her 
husband joined in settling them otherwise, proceeding 
as if the husband’s covenant were performed, it was 
held to be no avoidance of the settlement: Jathews 
v. Jones, 2 Anstr. 506. Where 4,000/. was secured 
by articles, with a proviso that if the husband did not 
within two years settle a jointure he should only have 
the interest fer his life, and the wife died within the 
two years before the settlement was made, it was held 
that the husband was not entitled to the portion: 
7ermuden vy. Read, 1 Vern. 68. 


Husband’s covenants.—A husband may 
agrec to settle all or part of his property on 
his wife, and such covenant may affect pro- 
perty possessed at the time of settlement, 
that acquired during the coverture cither in 
his own right or in that of his wife, or that 
which he leaves at his death. In the last 


case he has entire freedom of disposal during 
his life. 


A settlement made by the husband will not entitle 
him in return to his wife’s choses in action, unless 
there be an express agreement to that effect: Heaton v. 
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Hassel, 4 Vin. Abr. 40, pl. 11,n. <A settlement made 
in consideration of his wife’s fortune will be confined 
to her fortune at the time, unless expressed to com- 
prehend future accessions: Mitford v. Mitford, 9 Ves. 
87. ‘If a man marries, and in consideration of that 
marriage makes a settlement upon his wife by way 
of jointure, and in consideration of such portion as 
she is or may be entitled to, if anything comes 
afterwards during the coverture to the wife, he is 
considered as a purchaser, and shall take it. If, on 
the other hand, the settlement on the wife is in con- 
sideration of her present portion or fortune, without 
reference to what comes afterwards, and the husband 
does not reduce it into possession, it will survive to 
the wife: Garforth v. Bradley, 2 Ves. sen. 677 ; see 
also Druce v. Denison, 6 Ves. 385; Carr v. Taylor, 
10 Ves. 574. Where A. by marriage articles cove- 
nanted “to leave his wife a moiety of his personal 
estate at his death,” this was held to include an 
annuity in the exchequer which he had at the time 
of the articles, and which he afterwards disposed of 
by deed in his lifetime ; the Lord Chancellor saying, 
“For were she to have but a moiety of the estate the 
husband should have at his death, it would be in the 
power of him to defeat the articles by alienation or 
gift; the reason of inserting at his death was to 
explain he meant only a moiety of his estates at his 
death which has escaped misfortunes and losses :” 
Webster v. Milford, 2 Kq. Ca. Abr. 362, pl. 11,n. The 
effect of a covenant to settle his after-acquired pro- 
perty will materially depend upon the nature of the 
trusts declared in respect thereto. Thus, where the 
trusts are such as to require that the husband should 
be absolute owner, the covenant will not include 
after-acquired property in which he only takes bene- 
ficially a life interest: St. Aubyn v. Humphreys, 22 
Beav. 175; White v. Briggs, 22 Beav. 176. In 
Lewis v. Madocks (17 Ves. 48), the husband cove- 
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nanted to assure to the use of himself and his wife, 
and the survivor of them, all such goods, personal 
estate and effects, that the husband should at any 
time during the coverture be possessed of as capital, 
not income, unless laid up as capital. On his death 
intestate, it was held that real property bought with 
the husband’s money was chargeable in the hands of 
the heir with the purchase-money, and money ex- 
pended for repairs, improvements, &e. Commutation 
money for the half-pay of a naval officer under the 
Pensions Commutation Act, 1871 (of which half-pay 
he was in receipt at the time of his marriage), was 
held not bound by a covenant by him contained in 
his marriage settlement to settle after-acquired ‘ pro- 
perty” to which he “then was or should become 
entitled.” ‘Become entitled’”’ means “acquire title:” 
Churchill v. Denny, Li. R., 20 Eq. 534. Lands were 
settled at marriage upon trust that if the wife sur- 
vived she should receive a sum equal to the rents and 
profits at the time of the marriage. Jiusband made 
leases and advanced the rent :—Held, that heir-at- 
law was entitled to advanced rent: Lawly v. Lavly, 
9 Mod. 82. 

Where the settlor agrees “to leave his personal 
property at his death,’’ he may expend the whole of 
it, but can neither lay it out in land nor leave it by 
will: Cochran v. Graham, 19 Ves. 63; Fortescue 
v. Hennah, 19 Ves. 67. A husband had cove- 
nanted to secure to his wife the benefits of the 
pension or annuity payable to the widows of sub- 
scribers to a certain fund to which he was a sub- 
scriber, “and failing thereof, or in case the said 
pension or annuity should not be available for her,” 
to pay a yearly sum equal to the pension. At his 
death he had secured to her 365/. a year in the 
Bombay Military Fund. A deduction from this 
was first made, and finally, on her second marriage, 
the allowance was stopped. Held, that the first 
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husband’s estate was bound under his covenant to 
make good the deficiency: Taylor v. Hossack, 5 Cl. 
& F. 880. Where the husband settled 15,0007. on 
himself for life, remainder to his wife and children, 
and gave a mortgage on his estates to secure the 
amount, but the estates failed to realise that sum 
when sold, the trustees were held entitled to retain 
the annual produce until the 15,0007. was made up: 
Smith v. Smith, 1 Y. & Coll. Exch. 338. Furniture 
was settled on the wife, and was sold and exchanged 
with the consent of the trustees; the new furniture 
bought to replace it became subject to the trusts of 
the deed: Lane v. Grylls, 6 L. T. (N. 8.) 538. 


Covenants to settle after-acquired pro- 
perty.—Where the covenant is entcred into 
by the husband alone, its operation is clear; 
but it is difficult to reconcile the decisions as 
to the effect of covenants by husband and 
wife to scttle after-acquired property of the 
wife. In Re Chnton’s Trust (L. R., 13 Eq.), 
V.-C. Wickens says, p. 304, “ The law on this 
subject 1s in a very embarrassing state, and 
the decisions are in fact irreconcileable. .. 
Such a covenant where the words are future 
does not affect present property..... The 
expression, ‘ become entitled to,’ in éhese 
and most covenants of the sort applies, I con- 
ceive, only to an acquisition of interest by 
the wife; and this may mean [1] an acquisi- 
tion of property ine which the wife had no 
interest at the time of marriage, and which 
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vests in her absolutely during the coverture ; 
or [2], an acquisition of property which she 
was entitled to in remainder at the time 
of marriage, and which vests in possession 
during the coverture; or [3], an acquisition 
of property in which she had no interest at 
the time of the marriage, which vests in her 
by way of future title during the coverture, 
but does not vest in possession till it 1s deter- 
mined. ‘There can be no doubt that the first 
of these three classes is within the covenant, 
—the difficulty arises with regard to the other 
two classes.” The difficulty will not arise 
with regard to settlements made after 1882, 
as a husband married after that date will not 
acquire by the marriage itself any mghts in 

his wife’s property. It will therefore be no 
longer necessary for hin to covenant to settle 
his wife’s after-acquired property; her cove- 
nant alone will be sufficient. 


Where the husband alone covenants to 
settle any property which his wife, or he in 
her right, might thereafter acquire, property 
given afterwards for her separate use is not 
bound by the covenant. 


See the cases of Travers v. Travers, 2 Beav. 179 ; 
Douglas v. Congreve, 6 Li. J. (N. 8.) Ch. 51; Thorn- 
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ton v. Bright, 6 L. J. (N.8.) Ch. 121; Grey v. Stuart, 
30 L. J., Ch. 884. Where the recital in the settle- 
ment might by itself have been sufficient to include 
the wife’s after-acquired separate property, yet where 
in the operative part of the deed the husband alone 
covenanted to settle, her future-acquired separate 
estate was held not bound: Hammond v. Hammond, 
19 Beav. 29; Young v. Smith, L. B., 1 Eq. 180. 


A covenant by husband and wife in an 
ante-nuptial settlement, to settle ull the 
after-acquired property to which during the 
coverture the wife or the husband in her 
right shall become entitled, does not include 
present property, but only those future 
acquisitions to which the wife becomes en- 
titled during the coverture. 


“See Otter v. Melvill (2 De G. & Sm. 257), where 
such a covenant was held not to extend to property 
to which, without the knowledge of the husband or 
the trustees, the wife was at the time of the settle- 
ment and marriage absolutely and immediately 
entitled. Nor to a vested estate in a moiety of a 
leasehold house; nor to a vested interest in certain 
monies, the amount of which was not ascertained 
and distributed till some years afterwards: Wilton v. 
Colvin, 3 Drew. 617. A covenant in a settlement 
to settle “all personal property which the wxfe, or 
the husband in her right, should at any time during 
the coverture become entitled to by transmission, 
gift, or otherwise, and whether in possession or ex- 
pectancy,” was held not to include a share in tontine 
debentures to which the wife was entitled in posses- 
sion at the date of the settlement, which, though of 
small value then, ultimately became of great value: 


E. Y 
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In re Browne’s Will, L. R., 7 Eq. 231. Where part 
of the wife’s father’s estate was overlooked and paid 
to the wife after her marriage (her father having died 
more than twenty years before), it was held not 
bound by a covenant settling all the money “that 
should during the coverture vest in her:”? Churchill v. 
Shepherd, 33 Beav. 107, An agreement that every- 
thing that should come to the wife by the father’s 
death should be bound by the settlement, was held 
not to include 6,000/. to which the wife was entitled 
under the settlement of her father and mother: 
Green v. Hkins, 2 Atk. 473. In James v. Durant (2 
Beay. 177), the wife’s property, which she possessed 
on marriage, consisting of stocks and shares, was 
held lable to a covenant by the husband and wife to 
settle the after-acquired property of the wife, on the 
ground that it became the husband’s by the marriage, 
and consequently was after-acquired property, to 
which the husband, in the wife’s right, became 
entitled ; but this case was said by Sir J. Wickens, 
V.-C., in Re Clinton’s Trust (a. R., 18 Hq. 295), not 
to be reconcileable with the more recent cases of 
unimpeachable authority. ‘‘ During coverture ” will 
be implied, though not expressed in a covenant, al- 
though the property included may be defined as pro- 
perty to come from a specified source: lve Campbell’s 
Policy Trusts, 25 W. I. 268; see also Holloway v. 
Holloway, 25 W. BR. 575. 


An agreement by husband and wife in an 
ante-nuptial settlement, for the settlement by 
the husband and wife of the wife’s after- 
acquired property, is a covenant by the wife 
as well as by the husband whether the wife 
is a minor or of full age: Smith v. Lucas, 18 


Ch. D. 531. 
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In Ramsden v. Smith (2 Drew. 298), Kindersley, 
Y.-C. says, ‘It appears to me that in effect the words 
‘it is hereby further agreed and declared’ operate 
thus: they operate to show that what is comprised 
in the clause of which these words are the commence- 
ment is what all parties intend and agree shall be 
done, and whatever you find in the clause is agreed 
to be done by any given party, it is an agreement 
that that party is to do it; but the party who is to do 
the thing is the person who is alone bound to perform 
that agreement.”” In Dawes v. Tredwell (18 Ch. D. 
304), Jessel, M. R. says, “The rule is that where you 
have such words as ‘it is hereby agreed and declared 
between and by the parties to these presents’ that 
some one will do an act or make a payment, and that 
someone is a party to the deed it is acovenant by him 
with the others and not a covenant by all of them.” 
Thus in Campbell v. Bainbridge (. Rs 6 Eq. 269), 
where it was declared and agreed, and the husband 
for himself, his heirs, executors and administrators, 
covenanted that the wife’s future separate estate 
should be conveyed by the husband and wife to the 
uses of the settlement, the covenant was held by 
Y.-C. Stuart to bind the wife’s separate estate. If 
the wife is a minor, and the covenant is for her 
benefit, if is voidable only and not void: see Smith 
v. Lucas, 18 Ch. D. 531, ante, p. 303. 


A covenant by husband and wife in an 
antc-nuptial settlement to settle all the gfter- 
acquired property of the wife includes all 
property given to her afterwards for her 
separate use, unless it is expressly excluded 
from the scttlement,eor there is attached to it 
a restraint upon anticipation. Such a cove- 

x2 
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nant does not, however, include property left 
to the wife with a power of appointment. 


See Milford v. Peile, 17 Beav. 602 (where 
the covenant was that “all property which should 
come to her absolutely, and not bound by any 
trust or provision otherwise than for her absolute 
use’); Tawney v. Ward, 1 Beav. 563; Willoughby v. 
Middleton, 2 J. & H. 344; Campbell v. Bainbridge, 
L. R., 6 Eq. 269 (where the wife was left 5,000/. to 
her separate use, free from the control of her husband, 
but there was no clause against anticipation) ; and In 
re Portadown, Sc. Raiheay Co., Ir. Rep., Eq. 293 (where 
money appointed absolutely to the wife to her sole 
and separate use, under a power of appointment, was 
held within the covenant). In Coventry v. Coventry 
(9 Jur., N.S. 613), where money was assigned to trus- 
tees for the wife’s separate use, and the husband and 
wife both covenanted that any estate real or personal 
coming to wife “and not being already settled for 
her separate use, should be settled on the like trusts;”’ 
legacies afterwards bequeathed to the wife’s separate 
use were excluded from the covenant. The wife’s 
separate estate may be expressly preserved from 
falling into the settlement by being expressly 
excluded by words in the settlement, or by the 
donor ; thus, where the wife was to have “such part 
of the same as she may require for her separate use 
independent of her husband, and free in all respects 
from his debts and engagements,” it was held that 
the money left was not bound by the settlement: 
Rte Mainwaring’s Settlement, L. Ri. 2 Hq. 487 ; 
see Re Allnutt, 22 Ch. D. 275. So where the 
covenant excepted ‘“‘any estate or effects already 
settled to her separate use” (Whitgreare v. Whit- 
greave, 33 Beav. 582); or where the covenant was to 
settle future property not otherwise previously settled; 
and a legacy was left to the wife for her separate 
use free from her husband’s debts, control and en- 
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gagements: Mane v. Kane, 16 Ch. D. 207. Where 
a married woman was entitled under a bequest to her 
for life, remainder to her child or children, and if she 
died without issue to her personal representatives ; 
and by a post-nuptial settlement she was entitled for 
her separate use to all property that should devolve on 
her during the joint lives of herself and her husband ; 
it was held, that there being no children, the subject 
of this bequest was not included in the covenant, and 
that the husband, as general administrator of the 
wife, was entitled in exclusion of the executor of her 
will relating to her separate estate: te Wyndham’s 
Trusts, L. lt., 1 Eq. 290. A covenant by husband 
and wife to settle atter-acquired property of the wife 
does not include property to which she subsequently 
becomes entitled for her separate use as to which 
there is a restraint upon anticipation: Brooks v. Itcith, 
1 Dr. & Sm. 462; Smith v. Lucas, 18 Oh. D. 581. 
Property left to the wife with a power of appoint- 
ment docs not fall within a covenant binding all sums 
to which she shall become entitled; and where all 
sums of 500/. and upwards were to be settled, and the 
wife on the same day appointed eleven several sums of 
499/. 19s. 11d. to herself, the whole amount was held 
free from the settlement (Bower v. Smith, L. R., 11 Eq. 
279) ; but if the wife exercises the power and appoints 
to herself, and the amount appointed comes within 
the limits of the settlement, it is bound: Hwart v. 
Ewart, 11 Hare, 276. Property appointed to a wife 
after the marriage in exercise of a power in existence 
at the time of marriage, and to which property she 
would have been entitled in default of appointment, 
was held not within a covenant to settle property 
which the wife was entitled to at the date of the 
settlement, or should become entitled to during cover- 
ture: Swcetapple v. Horlock, 11 Ch. D. 745. 
Property (real and personal) devised and be- 
queathed to the husband and wife, their heirs, exe- 
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was held not subject to a covenant to settle property 
which the husband or wife or either of them in right 
of the wife should at any time or times during the 
said intended coverture become seised or possessed 
of (Re Pedder’s Settlement Trusts, L. R., 10 Eq. 585) ; 
and where property to which the wife should at any 
time or times during the said intended coverture 
become beneficially entitled in possession or reversion 
derivable directly or indirectly from A. was to be 
settled, and at the date of the settlement the intended 
wife was entitled under A.’s will to a fund, subject 
to the life interest of a person who outlived the wife ; 
it was held that the fund was not subject to the 
covenant: Le Jones’s Will, 2 Ch. D. 3862 (where Re 
Viant’s Settlement Trusts, L. R., 18 Eq. 436, was not 
followed). And the interest remaining contingent 
during the whole of the coverture was held not 
bound by a, like covenant in Dering v. Mynaston 
(L. R., 6 Eq. 210); and Aftcherley v. Du Moulin (2 
Kk. & J. 186). A contingent reversionary interest 
which became vested during coverture, but which did 
not fall into possession till after the wife’s death, was 
held not to be within a covenant of the husband’s to 
settle whatever should come during coverture, whether 
in possession, reversion, remainder, contingency, or 
expectancy: Re Michell’s Trusts, 6 Ch. D. 618; 9 
Ch. D. 5. Grafftey v. Humpage (1 Beav. 46), and Re 
Hughes’ Trusts (4 Giff. 482), must now be considered 
to be of doubtful authority: see V.-C. Wickens’ 
remarks in Re Olinton’s Trusts, L. R., 138 Eq. 305. 
A marriage settlement contained a joint covenant by 
husbahd and wife to settle “all property which the 
wife, or the husband in her right, might hereafter 
become entitled to, either under the will or intestacy 
of, or by gift from, the wife’s father, or any other 
eae the husband died and left all his property to 

is wife; the wife’s father died before the husband, 
and by events which happened after the father’s 
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death a sum of 100/. previously reversionary devolved 
on the widow; it was held, that the 1007. but not the 
property left by the husband, was subject to the 
covenant: Dickinson v. Dillwyn, L. R., 8 Eq. 546; 
see also Carter v. Carter, L. R., 8 Eq. 551; In re 
Edwards, Li. Wt., 9 Ch. 97; and Horell v. Howell, 4 
L. J. (N.8.) Ch. 242, where the wife’s after-acquired 
property was lmited to that which she acquired 
during the coverture, and therefore not that coming 
to her under her husband’s will. 


The terms of the covenant may be such as 
to include reversionary interests, although 
they do not fall into possession during the 
coverture. 


For example, where the words used: .“if she is or 
if she becomes entitled for any interest or estate 
whatsoever :”’ dictum of Turner, L. J., in Machensie’s 
Settlement, L. It.,2 Ch. 348; followed by Malins, V.-C., 
in Agar v. George, 2 Ch. D. 706. See also Butcher v. 
Butcher (14 Beav. 222), Re Juckson’s Will (13 Ch. D. 
189), Cornmell v. Keith (38 Ch. D. 767), and Lee v. 
Lee (4 Ch. D. i175), where the covenant specifically 
included reversionary property. On the marriage of 
a woman (A.) who was entitled in reversion to a 
share of real and personal property, a settlement was 
executed by which the husband (B.) covenanted with 
the trustee (the wife’s brother), ‘that if at any time 
during A.’s life any real or personal estate should be 
given or devised, descend or devolve, bequeatied or 
come to A. or B. in her right,” it should be settled 
“to the intent that the same might be and remain a 
separate, personal, and inalienable provision for A. 
during the intended coverture,” &c. Held, that the 
reversionary property Was included in this covenant, 
and that it was inalienable during the coverture; a 
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sale of it to the trustee was set aside; and advances 
which had been made to or for A. were to be a charge 
on A.’s remainder expectant on her coverture ceasing: 
Spring v. Pride, 12 W. I. 510; affirmed 10 Jur., 
N. 8. 646. The decision is based upon the peculiar 
words of the covenant, and that its object and purpose 
was to secure the property of the lady for the purposes 
of the settlement. 


Where a-scttlement purports to assign or 
convey non-existent property, the assignment 
is equivalent to an agrcement to assign or 
convey such property when it comes into 
existence. An agreement or covenant to 
settle specific non-existent property will have 
the cffect of vesting the beneficial interest 
therein in the parties interested under the 
settlement when the property subsequently 
comes into existence. 

It is doubtful whether a discharge in bankruptcy 
would release a husband from a covenant contained 
In a marriage settlement to settle specific after- 
acquired property which vests in him after obtaining 
his discharge. The better opinion is that while his 
personal liability upon the covenant would no longer 
exist, the covenant would bind the property when it 
came into existence, and that he would simply hold 
it as trustee upon the trusts of the settlement: see 


Collyer v. Isaacs, 19 Ch. D. 342, and the remarks of 
Jessel, M. R., on pp. 351, 352. 


Covenant to insure life.— Where the settlor 
covenants to insure his life, and fails to do 
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so; or insures and fails to pay the premiums; 
damages are recoverable against him. 


In Re Arthur, Arthur v. Wynne (14 Ch. D. 608), 
the husband covenanted to insure his life within two 
years, and assign the policy to the trustees of the 
settlement, he being then in good health; he took 
no steps to insure till one day before the expiration 
of the two years, and was then so ill that he could 
not insure; on his death two months later, it was 
held that the trustees could prove against his estate 
for damages; and in Ite Miller, Ex parte Wardley 
(6 Ch. D. 790), X. covenanted with the trustees to 
keep up certain policies of insurance on his life; he 
afterwards became bankrupt, and the trustees kept 
up the policies out of other funds applicable (inter 
alia) for that purpose until his death; they proved 
against X.’s estate for the estimated value of the 
covenant, but before the amount was paid X. died; it 
was held, that the trustees were entitled to receive from 
his estate the actual amount of the premiums they had 
paid, although the bonuses in respect of the policies 
exceeded the amount of such premiums. But where 
trustees had a discretion to continue or vary invest- 
ments, and the estate comprised a policy of insurance 
which the tenant for life kept up, and it fell in aiter 
her death, her estate was held not entitled to be 
reimbursed to the amount of the premiums she had 
paid: Re Waugh’s Trusts, 46 L. J., Ch. 629. 


Covenants by strangers.—Ii a stranger 
covenants to settle property on the husband 
and wife, he is as much bound by the 
covenant as are the husband and wife. 


Where a father, being entitled to a sum of money 
on mortgage, covenanted on the marriage of his 
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daughter that a certain specific part of it should 
be transferred to the trustees of the marriage settle- 
ment within three months after his death, and 
covenanted to pay interest in the meantime, such 
covenant was held to amount to an actual assign- 
ment: Brownlow v. Karl of Meath, 2 Ir. Eq. BR. 383. 
But where the wife’s father covenanted to give, 
leave, or bequeath unto the wife an equal share 
with his other children of all the real and personal 
estate of which he should die seised or possessed, and 
the wife died before her father, who left his property 
to his widow and other daughter; the husband was 
held to have, under the circumstances, no good ground 
of action against the executor of the father: Jones v. 
How, 7 Ware, 267. But where a father on the mar- 
riage covenanted to give and bequeath by will to his 
son 2,500/., or if the son should die before his father 
leaving his wife, then to the wife; and the father 
went bankrupt; it was held that the covenant was 
not to be construed as affecting only assets applicable 
to payment of legacies, but created a specialty debt 
against his estate: Graham v. Wickham, 1 De G. 
J. & 8. 474. 


Performance of covenants.—Where there 
ig a covenant in a marriage settlement to 
settle property upon the trusts of the settle- 
ment, or to confer certain benefits upon any 
of the parties to the settlement, and the 
covenantor does something which may be 
regarded as a performance in full or in part 
of such covenant, it will be considered to 
have been done in pursuance of the covenant: 
Blandy v. Widmore, 1 P. W. 324; Lechmere v. 
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Earl of Carlisle, 3 P. W. 227; Davys v. Howard, 
6 Bro. P. C. 370. 


Thus a covenant by a husband to leave his wife 6207. 
was held to be performed by her receiving a larger 
sum, upon the death of her husband intestate, as fei 
share under the Statute of Distributions: Blandy v. 
Widmore, supra. A covenant by a father to settle 
an estate of 200/. annual value upon a son was held 
to be performed by lands descending upon him of 
that value: Wilcocks v. Wilcocks, 2 Vern. 558. A 
covenant by husband to pay the trustees of the settle- 
ment certain sums of money to be laid out by them 
in the purchase of lands, was held to be performed 
by a purchase by the husband himself of lands for a 
sum slightly larger than the sums agreed to be paid: 
Sowdon v. Sowdon, 1 Bro. C. C. 582. So where A. 
ecovenanted to convey and settle lands, or a rent- 
charge issuing thereout, of the yearly value of 401, 
on trustees, to the use of himself for life, and after- 
wards to his wife for life, in bar of dower, remainder 
to their heirs; and though A. was not possessed at 
the time of marriage of any lands, yet he afterwards 
purchased freeholds of the yearly value of 497. but 
made no settlement, the covenant was held to be a 
lien on the lands, and the heir-at-law was not allowed 
to claim the lands, and also to have the settlement 
made good out of the personal property: Deacon v. 
Smith, 3 Atk. 323. Sembile, that if a person covenants 
to grant an annuity out of freehold lands, and after- 
wards purchases such, they will be bound by the 
covenant: Wellesley v. Wellesley, 4 Myl. & Cr. 561. 
So where by settlement A. covenanted to settle an 
estate on his wife, but did not so settle it, and subse- 
quently exchanged it for another estate and 1,050/., 
this second estate and the 1,050/. were held bound by 
the covenant, and A. having died insolvent, the 
1,0502. was held to be a debt by specialty under the 
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covenant: Powdrell v. Jones, 2 Sm. & G. 335. But 
where A. covenanted to secure to his wife an annuity 
of 1,0002. a year issuing out of lands for her jointure 
and in bar of dower; and by his will left his wife 
certain parts of his real and personal estate of consi- 
derable value; this was not considered as a satisfaction 
of the annuity, for to make a devise or bequest a 
satisfaction for a collateral demand, or performance 
of a prior contract, it must be cjusdem generis, and 
not land for money, or money for land; or must at 
least be of such certain and known value and estima- 
tion, and so far of the same nature of the thing to be 
satisfied therewith, as to appear indisputably to be 
equivalent or superior, not only in gross value, but 
in annual income, to the debt or demand, or the thing 
to be performed: Broughton v. Errington, 7 Bro. 
P. C. 461. So, in Barret v. Beckford (1 Ves. sen. 
521), L. C.:Hardwicke said, “It is a general rule 
of satisfaction, that the thing to be considered as a 
satisfaction should be exactly of the same nature and 
equally certain.” Where husband covenanted to 
give his wife by deed or will 1,000/. at his death if 
she survived him, but died intestate; she was held 
not entitled to her distributive share in addition to 
her claim under the covenant: Lee v. D’ Aranda, 1 
Ves. sen. 1; see also Garthshore v. Chalie, 10 Ves. 1. 
Where A. covenanted to settle 2,0002. in trust as B. 
should appoint, and in default for her separate use 
for life, then to the husband for life, remainder to 
her children, and in default for the husband abso- 
lutely, and A. paid 1,000/. to the trustees of the settle- 
ment, and bequeathed 2,800/. to B. for her separate 
use for hfe without power of anticipation, with 
remainder to her children; this was held not to be 
a performance of the covenant: Zussaud v. Tussaud, 
9 Ch. D. 863. The purchase of houses in London, 
and of lands of the tenure of borough-Hnglish, was 
held not to be a due execution of a covenant to pur- 
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chase or settle “lands of inheritance:” Pinned v. 
Hallet, 2 Ves. sen. 276. Nor would a purchase of copy- 
holds be generally considered as a performance of a 
covenant to purchase and settle lands: Att-Glen. v. 
Whorwood, 1 Ves. sen. 541; but see Wilks v. Wilks, 
5 Vin. Ab. 293, pl. 39. Where a man describes 
himself as entitled to land in remainder, and promises 
when it becomes vested he will settle it, and after- 
wards he becomes possessed of it by a different title, 
he is not bound to settle it: Smith v. Osborne, 6 
H. L. Cases, 375. Where A. granted his nephew’s 
wife an annuity on her marriage, and charged it on 
his land, and after A.’s death a decree was pronounced 
declaring that he was only entitled to a life interest: 
in such lands; it was held that the wife was entitled 
to proceed against the personal estate for satisfaction 
of the annuity: Monypenny v. Monypenny, 9 UH. L. 
Cases, 114. Where a father covenanttd to settle 
5,000/. on his daughter, whereof 1,0002. was to be paid 
to the husband, and 4,000/. was to be a provision 
for the daughter, her husband, and their issue, and to 
be paid in the father’s lifetime or within two years 
after his death; it was held that the gift of residue 
to the daughter by her will made prior to the settle- 
ment was adeemed to the extent of the 4,000/.; but 
that there was no ademption as to the 1,000/. which 
had been paid to the husband (Cooper v. Macdonald, 
L. R., 16 Hq. 258); and where C. W. covenanted 
at her decease to leave 1,000/7. to be settled upon L. for 
life, then for her husband for life, and with the 
usual trusts for her children, and the will settled the 
1,0002. on similar trusts, but omitted the husband’s 
life interest; 1t was held to be a case of satisfaction, 
and that neither L. nor her children took anything 
additional under the will, unless L.’s husband sur- 
vived her: Mayd v. Fielg, 8 Ch. D. 587. Lord W. 
on the marriage of his son covenanted that he would, 
by his will, direct his executors to invest 10,0002. in 
trust for his son’s wife for life for her separate use, 
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with remainder to her children. By his will Lord 
W. directed his trustees to pay an annuity of 2,000/. 
for five years to his son’s wife for her separate use, 
and at the end of five years to his son’s wife and 
children upon the trusts of their marriage settlement. 
It was held that the sum of 10,000/. given by the 
will was not a satisfaction of the sum payable under 
the covenant; but that the annuity of 2,000/. was a 
satisfaction of the interest of the sum payable under 
the covenant, and must abate to that extent: Bethell 
v. Abraham, 3 Ch. D. 590, n. 

The question whether a gift in a will is a satisfac- 
tion of a portion given in a settlement is one of in- 
tention. Where the settlement precedes the will the 
intention to satisfy a covenant must be distinctly 
expressed or clearly indicated. Great differences in 
the sums given, and in the limitations of the trust 
on which théy are given, will be taken as indications 
that a gift in the will was not meant in satisfaction 
of the covenant. Where, too, the gift by the will is 
not to the child, but to trustees, to pay debts and 
legacies, and then to pay the residue to the child, the 
form of the gift will be taken as an indication that 
the debt due under the settlement must be satisfied 
before the residue is declared. There is a marked 
distinction between ‘“‘ademption” and “satisfaction.” 
In the former the benefit is given by a revocable 
instrument, and in any future gift the giver may 
declare his pleasure as to the second gift being taken 
in substitution for the first. In the case of the gift 
by settlement, followed by a will, the persons who 
benefit have the right to elect which of the gifts they 
will take—a right which does not arise in the other 
case : see the judgments of Lords Chelmsford (L. C.), 
Cranworth, Romilly and Colonsay in Chichester (Lord) 
v. Coventry, L. R., 2H. & Ir. Ap. 71. See also, Jn re 
Tussaud’s Estate, 9 Ch. D. 368; and Paget v. Grenfell, 
L. R., 6 Eq. 7; where it was held that a gift in the will 
was not a satisfaction of a covenant in the settlement: 
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and Campbell v. Campbell, lu. R., 1 Eq. 383; and 
Russell v. St. Aubyn, 2 Ch. D. 398, where the gift 
was held to be a satisfaction. See also McCarogher 
v. Whieldon, L. R., 3 Eq. 236. 


Election.—Where the benefits covenanted 
to be settled are not given in identically the 
same way as promised, the persons interested 
may be put to their election as to whether 
they will hold to the covenant, or take the 
other advantages given instead. 


Thus, where wife’s father covenanted to leave one 
moiety of his estate for the husband to take first life 
interest, and for the wife to take second, and by his 
will he left a moiety with first life interest to the 
wife, and second to the husband, it was held a case of 
election: Russell v. St. Aubyn, 2 Ch. D. 398. And 
where A., on his marriage, promised that he would 
by his will, or some good assurance, grant to his wife 
1,0002., and died without having given it, his widow 
was held not entitled to the 1,000/. and also to her 
distributive share of A.’s personal estate: Lee v. Coz, 
3 Atk. 419. As to where the wife received a provi- 
sion by way of marriage settlement, in lieu of dower 
or thirds, and afterwards claimed a third of the un- 
disposed residue of her husband’s estate, see Druce v. 
Denison, 6 Ves. 385; Colleton v. Garth, 6 Sim. 19. 
Where A. covenanted by marriage articles either to 
settle lands of the value of 400/. a year upon himself 
for life, then to his wife for life, and afterwards to 
the children, or that the wife should have 3,000/. in 
money in lieu of dower or thirds; and the wife elected 
to have the 3,000/, but the children insisted on a 
settlement; a settlement was decreed: Hancock v. 
Hancock, 2 Vern. 605. 


E. Z 
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Validity of Clauses in Settlements.—A 
husband cannot settle his own property so as 
to secure a provision thereout for his wife m 
the event only of his bankruptcy ; nor can he 
give a bond to pay a sum on the happening 
of that event, except to the extent of the 
property which he obtained with lis wife on 
marriage : Lester v. Garland, 5 Sim. 200; 
Ligginson v. Kelly, 1 Ball & B. 282; Le 
parte Cooke, 8 Ves. 353. 


In Higinbotham v. Holme (19 Ves. 88), A., on his 
marriage, settled his freeholds and leaseholds to the 
use of himself for life, unless he should embark in 
trade and in the life of his wife become bankrupt, 
and from his decease or bankruptcy to secure an an- 
nuity for his wife, and subject thereto for his heir, 
executors, &c. On his marriage A. had no intention 
of going into trade, but afterwards did so, and be- 
came bankrupt. The settlernent was held void as 
against his creditors. But where there was a settle- 
ment of the husband’s estate, on his marriage, in 
trust to pay the rents, &c., “unto or for the mainte- 
nance and support of the husband, wife, and children, 
or otherwise, if the trustees should think proper to 
permit the same to be received by the husband during 
his life, without power to assign, mortgage, charge, 
&c. the same,” it was held, that a trust had been 
created for the maintenance and support of the wife 
and children out of the property during the husband’s 
life, and that upon his bankruptcy his assignee in 
bankruptcy took everything, subject to a proper pro- 
vision for the wife and children: Page v. Way, 3 
Beay. 20. Where a bond is to be paid only in the 
event of the wife surviving the husband, or on his 
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bankruptcy, and the husband becomes bankrupt in 
the lifetime of his wife, her trustees cannot prove for 
the amount of the bond: Ex parte Murphy, 1 Sch. & 
Lef. 44. See also Studdy v. Tingcombe, 5 Ves. 695. 
And in Ee parte Cooke (8 Ves. 353), it was held, 
that a bond by a husband to pay a sum in the 
event of his bankruptcy or insolvency was void ; yet 
as the husband had received all his wife’s fortune, 
and had not made a settlement as agreed, and had 
executed a bond in the penal sum of 10,000/. on the 
condition of paying 5,000/. at the end of six months 
from the date of the bond, proof was admitted under 
his bankruptcy, not only for the amount of the wife’s 
property agreed to be settled, but for the 5,0002., or 
so much of the 5,0002 as the value of the property 
of the wife would extend to beyond the sum agreed 
to be settled. In Ker parte Shute (3 Dea. & Ch. 1), 
a husband obtained 150/., his wife’s marriage por- 
tion, by executing a bond for 1,200. for self till 
death or bankruptcy, then for wife, &c.; and on his 
bankruptcy, the trustees were allowed to prove for 
the 1,200/., to be invested in stock, for payment dur- 
ing husband’s life of interest first on the 150/. and 
then the remainder of the interest to creditors; after 
the husband’s death the 1,2007. to go upon the trusts 
of the bond; see also Hx parte Hodgson, 19 Ves. 206. 
Where a bankrupt has an interest in a fund settled 
on marriage, and is also liable to contribute thereto, 
his interest may be made available in satisfaction of 
his covenant: Ev parte Gonne, Re March, 3 Mont. & 
Ayr. 166. See also Hx parte Smith (2 Mont. & Ayr. 
536), where the dividends on the amount settled were 
to be divided between the husband and wife, and the 
amount not having been wholly settled before the 
husband’s bankruptcy, the trustees were allowed to 
accumulate the share of the dividends payable to the 
bankrupt, until the sum which he had agreed to settle 
was made up. A sum covenanted by the husband 
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to be paid when demanded by the trustees on the 
request of the wife is, if demanded before his bank- 
ruptey, provable: Ez parte Brenchley, 2 G. & J.174; 
Ex parte Granger, 10 Ves. 349. But where a hus- 
band agreed to repay 1,000/., his wife’s fortune, on 
his death or bankruptcy, and before the latter event 
gave a mortgage to secure the amount, it was held 
void as a nudum pactum: Ex parte Robinson, 1 Moll. 
291. Furniture may be settled by a husband on a 
wife for her separate use, though it remains in the 
house where he resides with his wife: Simmons v. 
Edwards, 16 M. & W. 838. The bonuses on a life 
insurance, settled on a wife, &c., follow the policy, 
and are not assets for creditors: Parkes v. Bott, 9 
Sim. 3888. In Manning v. Chambers (16 L. J. (N.8.), 
Ch. 245), A. settled property on himself for life, then 
for B. (his son) for life, “or until he shall become 
bankrupt, artd upon his becoming a bankrupt,” &c., 
then for C. (B.’s wife) for her separate use. B. be- 
came bankrupt before the deed was signed. Held, 
that on A.’s death, C. was entitled. 


Property not belonging to the husband 
may be settled on him for his life or until 
his bankruptcy, but the settlement must 
clearly show that his interest 1s to determine 
absolutely on the happening of cither event: 
Lockyer v. Savage, 2 Stra. 947. | 


Thus the wife’s property may be so settled: bid. 
See also Lx parte Hinton (14 Ves. 598), where part 
of the wife’s money having been lent to the husband 
upon his bond under a power for that purpose, was 
held provable under the commission of the husband’s 
bankruptcy. In Stephens v. James (4 Sim. 499), the 
husband’s interest was to cease if he “* should do any 
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act to charge the annuity,” and the selling of it to 
the trustee was held a termination of it. And in 
Roffey v. Bent (L. R., 3 Eq. 759), dividends were to 
be paid to B. for his life, or until he should assign 
or encumber the same or until he should do or suffer 
any act whereby the dividends should become payable 
to another person ; and a judgment creditor of B. hav- 
ing obtained a charging order against the trust fund, 
it was held that a forfeiture had taken place: see also 
Montefiore v. Behrens, L..R., 1 Eq. 171; Oldham v. 
Oldham, L. R., 3 Eq. 404. But where the wife’s 
money was to be lent to the husband on bond at 5 
per cent., and no interest paid till he should decline 
trade, then the interest to be paid him for life, 
remainder to the wife &c., and the husband became 
bankrupt, his assignees were held entitled to the 
interest of the dividends during the life of the hus- 
band: Stratton v. Hale, 2 Bro. C. C. 490. Where 
a woman made a voluntary settlement, and transferred 
stock upon trust in case of her ever marrying, for 
her husband and children, and afterwards became 
insolvent, the court dismissed the bill by the 
assignees to have the fund transferred, although the 
woman was still single: Kirk v. Curcton, 1 C. P.C. 191. 
Where there is a clause in a marriage settlement to 
advance money to the husband, that clause becomes 
inapplicable on his bankruptcy: Boss v. Godsall, 1 
Y. & Coll. C. C. 617. 


SECTION 4,.—CONSTRUCTION. 


Marriage articles.— While executed trusts 
in marriage articles receive the same con- 
struction with regard to limitations affecting 
them as similar linsitations of legal estates, 
executory trusts will not be construed with 
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legal strictness, but with regard to the in- 
tention of the parties: Lecky v. Knox, 1 Ball 
& B. 215. 


In marriage articles this intention is presumed 
from the nature of the instrument to be in favour 
of the issue. Thus if articles are so worded that if 
construed strictly, either the husband or wife would 
take an estate tail, a strict settlement will be decreed, 
i.e. the estate will be limited to the husband and 
wife for life, with remainder to the issue of the mar- 
riage in tail as purchasers: Trevor v. Trevor, 1 P. 
Wus. 622; affirmed, 5 Bro. P. C. 122; Nundike v. 
Wilkes, Gilb. Eq. Rep. 114. Sometimes words are 
supplied by the court. Thus articles provided 
that the wife’s portion was to be laid out in land, 
to be settled‘on the husband and wife and the heirs 
of their bodies, and if not laid out in land during 
their joint lives, and the wife should die first, that 
the money should go to the wife’s brother and sister. 
The wife died first leaving issue before the money 
was thus expended; but the court supplied the 
words “if the wife die without issue,’ and excluded 
the brother and sister: Kentish v. Newman, 1 P. 
Wms. 234; see also McGuire v. Scully, Beat. 378. 
Where the words in articles would, if construed 
strictly, create a joint tenancy among the children 
of the marriage, equity will decree a settlement upon 
them as tenants in common, either with provisions 
for limiting over the shares of any who die under age 
without issue, or for making the interests of the 
children contingent upon their attaining twenty-one 
if sons, or, if daughters, attaining that age or marry- 
ing: Young v. Macintosh, 13 Sim. 445. Where, in 
articles, a person has agreed or covenanted to settle 
chattels upon similar trusts to real estate in strict 
settlement, the court will order clauses to be inserted 
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in the settlement preventing the chattels vesting 
until the tenant in tail shall attain the age of twenty- 
one years, or die under that age leaving issue: Duke 
of Newcastle v. Countess of Lincoln, 3 Ves. 387. 
Where articles direct personal property of the wife to 
be settled upon trust for the husband and wife during 
their joint lives, they will be carried into effect by 
giving the wife the first, life interest to her separate 
use: Cogan v. Duffield, 2 Ch. D. 44. But where 
articles are so framed that the husband and wife 
have jointly the power of defeating the provision for 
the issue, or where they show that the parties them- 
selves knew and made a distinction between limitations 
in strict settlement, and limitations leaving it in the 
power of one of the parents to bar the issue, a strict 
settlement will not be decreed: Howe/ v. LHoiel, 2 
Ves. sen. 358, 359. LExecutory trusts in post- 
nuptial articles will be construed lke executory 
trusts in wills (Dillon v. Blake, 16 Ir. Ch. Rep. 24) ; 
as also will executory trusts in post-nuptial settle- 
ments not made in pursuance of ante-nuptial articles : 
Rochford v. Fitzmaurice, 1 Con. & Law. 158. In both 
these cases the intention is not presumed to be in 
favour of issue, but is to be inferred from the 
language of the instrument: see Glenorchy v. Bos- 
ville, LW. & T. L. C. in Equity, 1, and the caluable 
notes thereto for other cases on this swhject. 


Usual POWERS AND PRoviIsIONS.— Where articles 
contain a clause that the settlement shall include the 
usual powers and provisions, such a clause wiJl au- 
thorize the insertion in the settlement of powers of 
leasing, including the granting of mining and build- 
ing leases; powers of partition; and provisions for 
the maintenance, education, and advancement of the 
children, or issue, during their minority: Hill v. Till, 
6 Sim. 145. See also Turner v. Sargent (17 Beav. 
515), where the settlement was to be made in pur- 
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suance of a will. In Hill v. Hili (6 Sim. 145), Sir 
J. Shadwell, V.-C., said: “ There is a palpable dis- 
tinction between inserting in a settlement powers 
for the management and better enjoyment of the 
settled estates which are beneficial to all parties, and 
powers which confer personal privileges on particular 
parties, such as powers to jointure, to raise money for 
any particular purpose, &c. Powers of leasing, of 
sale and exchange, of partition, of leasing mines, 
granting building leases, are powers for the general 
management and better enjoyment of the estate, and 
such powers are beneficial to all parties;”” and in 
Peake v. Penlington (2 V. & B. 311), the clause was 
held to include power of “selling, exchanging and 
investing in new purchases,” and in Sampayo v. 
Gould (12 Sim. 426), the powers of “ change of secu- 
rities and new trustees.”” A lease of land, without 
mentioning mines, or “ with the mines therein,” will 
entitle the lessee to work opened but not unopened 
mines. If there be no opened mines, a lease “with all 
mines therein’”’ will enable the lessee to open mines: 
Clegg v. Rowland, L. R., 2 Eq. 160. See also as to 
mines, Vivian v. Jegon (L. R., 3 HE. & Ir. App. 285), 
and as to leasing of lands, Karl of Shrewsbury v. 
Keightley (. R., 2 C. P. 180); Simpson v. Bathurst, 
Shepherd v. Bathurst (L. R., 5 Ch. 198); and In re 
Shae’s Trusts (L. R., 12 Eq. 124), where the court 
refused to allow trustees to grant leases of real estate 
for a term not exceeding ten years. Where trustees 
have a power to purchase real estate, and to hold the 
realty as personalty, they may also sell it: Zait v. 
Lathbury, L. B., 1 Eq. 174. Where trustees had 
a power of sale of real estate, and were to invest the 
proceeds in lands or in government or real security, 
which, when purchased, should be liable to the same 
trusts, estate, and limitations as the trust premises 

and the proceeds of the sale were invested in a 
mortgage, they were held to be personalty: Atwell v. 
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Atwell, L. R., 138 Eq. 23. See also as to powers of 
sale and exchange, Webb v. Sadler L. R., 8 Ch. 
419, and In re Frith and Osborne, 3 Ch. D. 18 

In the absence of words indicating an intention 
to introduce a hotchpot clause, the court, on exe- 
cuting marriage articles, refused to insert it: Lees v 
Tee Te hi... 5 Eq. 549. 


Marriage settlements.—The court cannot 
take into consideration the hardship of any 
individual case, but must judge upon settle- 
ments as they find them, and as the parties 
have thought fit to make them. It would be to 
no purpose to make deeds, if the court should 
construe them according to what may be the 
convenience or inconvenience of the parties. 
The safe rule of construction in general is, 
to interpret the words according to their 
plain natural import, unless by so doing 
some manifest absurdity or inconvenience 
would follow, which is sufficient to satisfy 
the judge that the person using the words 
must have used them in some sense different 
from what would be their ordinary meaning. 
The strict meaning of the words used, will 
also be departed from where long usage and 
the canons of the court force the court to 
construe the words otherwise: Cotton v. Cotton, 
cited 3 Y. & Coll. Exch. 149; Smyth v. Foley, 
ibid. 142; Scarisbrick v. Lord Skelmersdale, 
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4 Y. & Coll. Exch. 108; and Walmsley v. 
Vaughan, 1 De G. & J. 124. 


The following cases will serve as illustrations 
of the effect of certain words in creating certain 
estates :—A. settled all his real and personal property 
on his wife and heirs of her body by him begotten, 
obliging her to give each of their children 1,000/. 
a piece on attaining twenty-one, and to divide the 
residue equally amongst them at her death; this 
gave the wife an estate for life only, with remainder 
in fee to the children as tenants incommon: Lowther 
v. Westmoreland, 1 Cox, 64. Where a lady was seised 
of lands er parte maternd, and they were settled, with 
an ultimate limitation, to the persons who would on 
her death become entitled thercto in case she had 
died intestate and without having been married, it 
was held that the settlement did not interrupt the 
line of descent, and that the persons entitled under 
this ultimate limitation were her heirs ex parte ma- 
ternd, and not her heirs general: Heywood v. Heywood, 
11 Jur., N. 8. 683. Gavelkind land was limited by 
settlement to X. for life, with remainder to the right 
heirs of A. (who was dead) and B. (who was living) 
as tenants in common; it was held that B. took a 
vested remainder in fee; and that on her death in 
X.’s lifetime it descended on her gavelkind heirs, 
and not on her heirs-at-law: Hawes v. Hawes, 14 
Ch. D. 614. Land was conveyed to a trustee, his 
heirs and assigns, to certain uses, and after the deter- 
minatjon of those uses to the use of the trustee, his 
heir and assigns, upon trust to receive the rents and 
profits and pay them to A., a married woman, for 
her separate use, and after the determination of that 
estate to stand seised of the said lands to such uses 
and upon such trusts as A. should by will appoint, 
and in default of appointment, to the uses of the heirs 
and assigns of A.; it was held, that the trustee took 
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the legal estate in fee, and that A. took an equitable 
estate for life, with an equitable remainder to her 
heirs and assigns, which two estates united, according 
to the rule in Shelley’s case, and gave her the equi- 
table estate in fee: Cooper v. Kynock, L. R., 7 Ch. 
398. 


Time of vesting.—If the settlement clearly 
and unequivocally makes the right of a child 
to a provision depend upon his surviving 
both or either of the parents, a court of 
equity has no authority to control such dis- 
position. If the settlement is incorrectly or 
ambiguously cxpressed—if it contains con- 
flicting and contradictory clauses, so as to 
leave in a degree uncertain the period at 
which, or the contingency upon which, the 
shares are to vest—the court leans strongly 
towards the construction which gives a vested 
interest to a child, when that child stands m 
need of a provision; usually as to sons at the 
age of twenty-one, and as to daughters at 
that age or marriage: per Sir William Grant, 
M. R., in Howgrave v. Carticr, 3 Ves. & B. 85. 


See, also, Lord Cottenham’s remarks in Whatford 
v. Moore (8 My. & Cr. 270): “The only reasonable 
course is to adopt the rule which has been generally 
recognised, of leaning in favour of a construction 
which includes all the children, if the instrument 
affords fair ground for doing so; but if not, to give 
effect to the plain meaning of the words used.” See, 
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also, Woodcock v. Duke of Dorset (3 Bro. C. C. 569), 
Hope v. Lord Clifden (6 Ves. 499), and Powis v. 
Burdett (9 Ves. 428), where it was held that children 
need not outlive their parents to become entitled. 
“If the words,” said Knight Bruce, L. J., in Currie 
v. Larkins (12 W. R. 516, affirming 10 Jur., 
N. 8. 8), “are absolutely compulsory, they must be 
submitted to, but not otherwise.”’ In this case the 
son, who died intestate in the lifetime of his father, 
was held entitled under a clause, ‘‘and for and after 
the death of the survivor of the husband and wife, 
upon trust for the benefit of all and every the child 
or children of the said intended marriage, to be 
divided between and amongst them, share and share 
alike, and to be paid or assigned to such child or 
children respectively at their respective age or ages of 
twenty-one years, or day or days of marriage .... 
and should become a vested and transmissible in- 
terest . . . . after the decease of the survivor of the 
husband and wife.” See, also, Re Crosse’s Will (82 
L. J., N. 8., Ch. 346), where Kindersley, V.-C., 
said, “A settlement being in contemplation of mar- 
riage, a general intention to provide for the husband, 
wife, and children, is assumed d priori, and there is 
no reason for making any difference as between 
children . . . . no reason for making a distinction 
in benefiting the objects.” Where the fund was to 
go to the child or children of the marriage equally, 
‘““to be a vested interest and paid to such child or 
children at twenty-one,” with maintenance and 
accumulation clauses, but no survivorship or accruer 
clause on a child dying under twenty-one; and if 
there were no issue the fund was to revert to the 
settlor; and there were several children, one of 
whom died under twenty-one; it was held, that 
the whole fund vested in the children who attained 
twenty-one. In Re Colley’s Trusts (L. R., 1 Eq. 
496), and in Re Orlebar’s Settlement Trusts (L. B., 
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20 Eq. 711), all the children who attained twenty- 
one were held entitled. In the latter case, the 
fund in case of any child surviving E. H., the 
mother, was to be transferred unto “all and every 
the child or children of the said E. H., and the issue 
of such of the said children as might be then dead.” 
But where property was settled upon trust for the 
husband for life, wife for life, and after the death 
of the survivor, if they should leave any issue who 
being daughters should marry or attain twenty-one, or 
being sons attain twenty-one, to transfer the fund 
unto and equally among all such issue when they 
should attain twenty-one, or be married if a daughter 
or daughters with consent, and if any such issue 
should die before they should actually become en- 
titled to or receive their portion leaving issue, then 
such issue should take their father’s or mother’s 
share; and there was a gift over if thé husband or 
wife should die without issue, &c.; two children died 
under twenty-one, a third died a bachelor over 
twenty-one, and the fourth child, who alone survived 
his parents, was held entitled to the whole fund; 
Sir W. M. James, L. J., saying “ The instrument 
as it stands seems to my mind fairly and plainly to 
carry into effect the intention of the settlor, which I 
take to have been that no child of the marriage who 
died in the lifetime of the parents should take a 
share, but that if he left children, his children should 
take in his stead: Jeyes v. Savage, L. R., 10 Ch. 555. 
The vesting of the shares of children on their birth 
is not negatived by a gift over on the following con- 
tingency, ‘‘in case the said J. shall have no child or 
children on the body of E. by him begotten, or having 
any such child or children, all of them shall happcn 
to die before they become entitled to their respec- 
tive shares;”’ since “ become entitled’”’ would mean 
“become entitled to payment:” Jopp v. Wood, 11 
Jur., N.S. 833. Where property was to be divided 
amongst all and every the children of W.,’in such 
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shares and proportions as he should by will appoint, 
and W. died before executing the power, it was held 
that though one child died before W., yet as W. had 
failed to exercise the power, the representatives of 
the deceased child were held entitled to her share : 
Lambert v. Thwaites, L. R., 2 Eq. 151. A father, 
tenant for life, had power to charge the estate for the 
younger children of any woman whom he might 
marry to the extent of 3,000/. if there should be but 
one or two such children, of 4,000/. if there should be 
three, and of 5,000/. if there should be four or more, 
“‘to vest in, be paid to, or divided amongst the child 
or children respectively, for whom the same respec- 
tively shall and may be charged, or to or among him, 
her, their, or his, her, and their respective issues,” 
at such ages or times, “‘ with such maintenance mean- 
while’’ as he should appoint. There were five 
children of the marriage (/.e. four younger children), 
three daughters and two sons. One daughter died 
under twenty-one and unmarried, and a second died 
leaving issue. After the death of these two daughters 
the father appointed the 5,0007., as to 2,500/. for the 
surviving daughter, as to 2,000/. for one of the sons, and 
as to 500/. for the infant children (of whom one had 
since died) of the deceased daughter. Held, that the 
whole sum had become appointable under the power, 
and the interest of the 500/. was applicable for the 
benefit of the grandchild during her minority. Sir 
James Bacon, V.-C., said, “‘ The power, as I read it, 
is originally a power to charge without regard to any 
events which should happen, except only the event 
of certain numbers of children coming into existence. 
The moment this event happens the power is in its 
full vigour :”’ Knapp v. Knapp, L. R., 12 Eq. 238. 
Where by a post-nuptial settlement a fund was to 
be divided among A.’s children who were then alive 
in such way as he should appoint, “and in case of 
the death of any of the children before they should 
become entitled, his or her share to go equally among 


MARRIAGE SETTLEMENTS. ool 


the survivors of such children, and if but one the 
whole to that one; and A. appointed to a child 
who died in his lifetime; it was held that ‘entitled’ 
meant ‘entitled in possession,” and that the sur- 


viving children took the appointed share: Beale v. 
Connolly, Ir. R., 8 Eq. 412. 


Younger children.—It is now scttled that, 
ordinarily speaking, where provisions are 
made for younger children to the exclusion 
of an eldest son, and a younger son becomes 
an cldest son before the time of vesting, or, 
according to the language used in some of 
the authorities, before the time of distribu- 
tion, such younger son is to be. excluded : 
per Lord Gifford, M. R., in Windham v. 
Graham, 1 Russ. 340. 


See also the cases of Chadwick v. Doleman, 2 Vern. 
028; Broadnead v. Wood, 1 Bro. C. C. 77; Sacage v. 
Carroll, 1 Ball & B. 265. In Stanhope v. Colling- 
wood (Li. it., 4 Hg. 286), A. was entitled to estate 
D. for life, remainder to his first and other sons in 
tail male, with remainder over, and upon his marriage 
a settlement of his wife’s fortune was made upon him 
and her for their several lives, and after the death of 
the survivor upon trust for the children of the mar- 
riage “other than and except an eldest or only son 
for the time being entitled to estate D. for an estate 
in tail male in possession, or remainder immediately 
expectant on the decease of A.” in the usual manner, 
with a power of appointment in the parent or sur- 
vivor. Upon B., the eldest son, coming of age, D. 
was resettled, B. receiving a rent-charge, and being 
made tenant for life, after the death of A., remainder 
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to his first and other sons, &c. At the death of A., 
who survived his wife, part of the fund remained un- 
appropriated. Held, first, upon the construction of 
the whole settlement, that the period for ascertaining 
whether a child was excluded was the period of divi- 
sion; and secondly, that as B. was not at that time 
entitled to an estate tail male in possession or re- 
mainder he was not excluded. On appeal, however 
(L. R., 4 E. & Ir. App. 43), it was held that, though 
the period for ascertaining whether a child was ex- 
cluded was the period of division, yet that, as the 
estates were resettled by the act of the de facto eldest 
son prior to that period, his character as eldest son 
was not thereby affected, and he was excluded from 
participation in the trust fund. In Re Bayley’s Settle- 
ment (LL. R., 9 Eq. 491; affirmed, on appeal, L. R., 
6 Ch. 590), where limitations were to wife for life, 
remainder tc the children other than the eldest or 
only son, with a gift over in case any younger son 
should become an eldest son before attaining twenty- 
one, it was held that the class of younger children 
was to be ascertained at the death of the wife, and 
with reference to the family estate, and did not 
include a younger son who, after attaining twenty- 
one, became an eldest son, and then died in the life- 
time of the wife. And in Re Rivers’s Settlement 
Trust (40 L. J., Ch. 87), a second son who attained 
twenty-one, and on his father’s death succeeded to 
the title, but died before the period of distribution, 
was held to be excluded as an.“ eldest son” from 
sharipg in certain unappropriated trust funds; but 
his younger brother, who succeeded to the title, and 
was living at the period of distribution, was held en- 
titled. In Cope v. Earl De la Warr (li. R., 8 Ch. 982), 
a settlement contained a clause providing that if any 
person should succeed to the earldom, the estate should 
shift as if the person so succeeding were dead without 
male issue; and it was held, that the estate shifted 
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the moment the baron succeeded to the earldom. In 
Tuite v. Bermingham (L. R., 7 BE. & Ir. Ap. 634), it was 
held that the only son of a marriage could not suoceed. 
to an estate which had been limited to A. and his 
heirs in tail male “except an eldest son;” and did 
not come within a proviso giving the estate to A. and 
‘‘ all and every other the sons of the body of A., save 
and except an eldest son; “eldest ”’ and “ first born”’ 
were to be treated as synonymous terms. In Re 
Forster's Estate (Ir. R., 4 Eq. 152), where a term of 
years in certain lands was by a settlement vested in 
trustees, upon trust, out of the rents, issues and profits 
of the said lands and premises, by annual payments, or 
sums of 500/. in each year, and not otherwise, to raise 
asum of 3,000/. for younger children; it was held 
that the charge did not operate to create a charge for 
six years only, and that no sum having been raised, 
the estate was not discharged at the endof that time, 
although the rents were sufficient to have satisfied the 
charge. 


‘‘Next of kin.”—Under a limitation to the 
wife’s ‘‘next of kin,” the husband is not 
entitled ; nor is a wife entitled under a limi- 
tation to the husband’s “‘ next of kin:” Car- 
rick v. Lord Camden, 14 Ves. 372; Watt v. 
Watt, 3 Ves. 244. 


Where property was to go to the “legal re- 
resentatives in a due course of administration,’ it 
was held that the next of kin were entitled : Briggs v. 
Upton, L. ., 7 Ch. 376. Under a limitation to the 
wife’s ‘‘ next of kin or personal representatives,”’ the 
husband was held not entitled; “It seems hardly 
conceivable,” said Sir William Grant, “that in : 
marriage settlement a lifhitation to the wife’s ‘nex 
of kin” can be introduced except for the purpose o 
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excluding the husband; and if the intention was 
to exclude him by the first words ‘next of kin,’ he 
cannot be let in under the subsequent words, ‘ per- 
sonal representative :’’’ Bailey v. Wright, 18 Ves. 49. 
The wife is no “relation” of the husband: Worseley v. 
Johnson, 3 Atk. 758. But where in default of issue 
an estate was to go to the wife’s next of kin, and the 
wife was illegitimate and died without issue, the 
husband was held entitled as administrator: Haw- 
kins v. Hawkins, 7 Sim. 173. By a marriage settle- 
ment chattels real were assigned to trustees upon 
certain trusts for the benefit of the husband and 
wife and their issue, and in default of issue for the 
benefit of the husband absolutely; with a proviso 
that, in the event of the wife marrying again after 
the husband’s death, the trustees should apply the 
rents as was theretofore provided for in the event of 
the deaths of the husband and wife. There was no 
issue, the husband died intestate, and the wife mar- 
ried again. Held, that the wife was entitled, as one 
of the husband’s next of kin, to her share of the pro- 
perty put in settlement. “The widow was claiming 
not as under the settlement, but as the widow of her 
husband who died intestate, and she 1s entitled to her 
share of his personalty unless the settlement bars her 
right; there is no clause to that effect:”’ per Sulli- 
van, M.R.: O'Brien v. Hearn, Ir. BR., 4 Hq. 103.: 
Where property of both husband and wife was settled, 
and they were afterwards both drowned in the same 
ship, and the trusts of the settlement failed, it was 
held that there had been no reduction into posses- 
sion by the husband, and that each fund went to the 
next of kin of the settlor: Wollaston v. Berkeley, 2 
Ch. D. 213. Children may take under limitations to 
a wife’s next of kin; and where EH. M., the wife, 
died leaving a father, a mother, and a child, and the 
limitation was ‘to such person or persons as at the | 
time of the death of EX. M. should be next of kin,” it: 
‘was held that these three took as joint tenants ( Withy: 
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v. Mangies, 10 Cl. & F. 215); where the ultimate 
trusts were for the wife’s next of kin, “ under and 
according to the Statute of Distribution,” it was 
held that the next of kin took as tenants in common, 
not as joint tenants (Ite Ranking’s Settlement Trusts, 
L. R., 6 Eq. 601); and where the ultimate trust 
of a wife’s fund was to such persons as under the 
Statute of Distribution would be entitled if she 
had died intestate and without having been married, 
it was held that the only child of the marriage was 
entitled: 2?e Ball’s Trust, 11 Ch. D. 270; but this 
decision was disapproved of by Jessel, M. R., in 
Emmins v. Bradford, infra. Where the ultimate 
trust in a widow’s settlement was for her next 
of kin, as if she had died intestate and ‘ without 
having been married,” the children of a former 
marriage were held not entitled (Hmmins v. Brad- 
ford, Johnson v. Emmins, 138 Ch. D.+490 (over- 
ruling, therefore, Upton v. Brown, 12 Ch. D. 872). 
Where the limitation was “to next of kin of said 
A. P. of her own blood and family, as if she had 
died sole and unmarried,” it was held that the next 
of kin took as under the Statute of Distribution: 
_ Cotton v. Scarancke, 1 Madd. 45. Where the limita- 
: tion was to ‘‘ husband’s next of kin or personal re- 
i; presentatives in a due course of administration 
- according to the Statute of Distribution,” the wife 
and executors were held not entitled, but his next of 
kin: Wilner v. Leech, 10 Beav. 362. 


‘‘ Executors or administrators.”—'The hus- 
band is entitled under a limitation to the 
wife’s executors or administrators: Daniel v. 
Dudicy, 11 Sim. 168. 


Where the wife’s property in default of appointment 
was to go to her “ personal representatives,”’ it was 
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held to mean “ executors or administrators,” and not 
“next of kin”: In re Best’s Settlement Trusts, L. R., 
18 Eq. 686. Where the ultimate trust of a copyhold 
estate belonging to the husband was for his executors 
or administrators, and a similar trust was declared 
with respect to the executors or administrators of the 
wife as to a copyhold estate which was her property, 
and the wife took out administration to her husband, 
she was not allowed to hold the former estate for her 
exclusive benefit, but for the benefit of herself and of 
her husband’s next of kin: Wellman v. Bowring, 3 Sim. 
‘328. Where the ultimate trust was to the wife’s execu- 
tors or administrators, her husband was held entitled : 
Allen v. Thorp, 7 Beav. 72. Where in a marriage 
settlement the ultimate trusts of the wife’s chattels 
were for the executors or administrators of the wife 
of her own family, and the ultimate trusts of the 
husband’s chattels were for his executors or adminis- 
trators of his own family, it was held that the wife’s 
next of kin and the husband’s executors or adminis- 
trators were respectively intended: Smith v. Dudley, 
9 Sim. 125. 


Heirs.—The husband is not entitled under 
a limitation to the right heirs of his wife, 
even though the wife dics without issue: 


Newenham v. Pittar, 7 L. J., N.8., Ch. 300. 


‘‘Unmarried,” ‘‘ without having been mar- 
ried,” —Semble, the words ‘‘ unmarried” or 
“without having been married,” used with 
reference to a wife in a settlement, are in- 
tended merely to exclude the marital right of 
the husband, and not to deprive her children 
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of rights in her property to which they would 
otherwise be entitled. 


Thus, in a marriage settlement, where the ultimate 
trust of personalty was to such persons as would have 
been entitled to the personal estate of the wife, ‘in 
case she had died unmarried and intestate,’ it was 
held to mean “ not under coverture at the time of her 
death :” Pratt v. Mathew, 2 Jur., N. 8. 364; affirmed 
on appeal, 2 Jur., N. 8. 1055. See also Alaugham v. 
Vincent, 9 li J., N.8., Ch. 829; 8S. C., 4 Jur. 452. 
But compare Hmmins v. Bradford, 13 Ch. D. 490, 
ante, p. 300. 


Words supplied by the Court.— Where the 
scttlement clearly shows that certain words 
have been omitted, the court will supply them. 


Thus o trust in a post-nuptial settlement was for a 
wife for life, and after her decease for “ all and every 
child or children of the marriage, who being sons or 
a son should attain twenty-one” equally, and if there 
should be but one such child, the whole in trust for such 
child, ‘‘ Ais ov her executors and administrators,”’ fol- 
lowed by clauses directing that the income of the pre- 
sumptive share of any child during minority should be 
applied for “his or her” maintenance. Held (reversing 
the Master of the Rolls’ decision), that daughters who 
attained twenty-one were entitled to share: Jn re 
Daniel’s Settlement Trusts, 1 Ch. D. 375. So where 
a fund was settled on husband and wife “ during their 
joint lives,” the court held that these words must be 
taken to mean “ during their joint lives and the life 
of each of them :” Smith v. Oakes, 14 Sim. 122. And 
in Re Palmer’s Settlement Trusts (Li. R., 19 Eq. 320), 
tle court held that “ survivor” should in one place be 
read as “other.” So marriage articles providing that 
the wife’s portion was to be laid out in land to be 
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settled on the husband and wife and the heirs of their 
bodies, “ and if not laid out in land during their joint 
lives, and the wife should die first, that the money 
should go to the wife’s brother and sister ;” and the wife 
died first, leaving issue before the money was thus 
expended; the court supplied the words “if the 
wite die without issue,” and excluded the brother and 
sister: Hentish v. Newman, 1 P. W. 234. See also 
M'Guire v. Scully, Beat. 378. In Re Estate of Charles 
Blake (19 W. KR. 765), lands were by settlement 
limited to the use of the first son of C. B. by J. P. 
(his intended wife) lawfully to be begotten, and the 
heirs male of the body of such son, with remainder 
to the use of the second, third, and other sons of the 
said C. B. severally and successively in tail male ; it 
was held that the eldest son of OC. B. by his second 
marriage (there being no issue by J. P.) was entitled 
as tenant in tail in preference to the second son of 
such marriage. 


Maintenance of children.— Where income 
is to be applied at trustee’s discretion after 
wife’s death to the maintenance and education 
of children, the husband is entitled to have it, 
or a sufficient part, so applied, though he be 
of sufficient ability to maintain lus children: 
Stocken v. Stocken, 4 Sim. 152. 


Where there is a trust for maintenance in a mar- 
riage settlement, and the father has maintained the 
children without calling for contribution from the 
fund, he is entitled to be recouped out of the accu- 
mulations (Mundy v. Earl Howe, 4 Bro. C. O. 223) ; 
but this principle does not apply to the case of a 
voluntary settlement after ‘marriage: In re Kerrison’s 
Trusts, Li. R., 12 Eq. 422. Where trustees were 
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‘empowered to apply 2,000/. towards effecting the 
promotion of F. W. in the army, and laid out 3800/., 
_but the abolition of purchase in the army prevented 
any further sum being laid out, it was held that the 
residue of the 2,000/. could not be raised for the 
benefit of F. W.: In re Ward’s Trusts, L. R., 7 Ch. 
727. A power to raise portions by mortgage includes 
a, power to raise also the incidental costs of the mort- 
Rage Armstrong v. Armstrong, L. R., 18 Eq. 541. 
Where there is a discretionary trust, equivalent to a 
power of applying the whole or part of income for or 
towards maintenance, and the trustees pay the whole 
of the income of the trust fund to the husband with- 
out exercising any discretion, it may be recovered 
back from the estate of the husband: Wilson v. Turner, 
22 Ch. D. 521. 


Investments. — Trustees of *scttlements 
coming within the operation of Lord St. 
Leonards’ Act, 1860 (23 & 24 Vict. ¢ 38), 
may invest the trust funds in any security in 
which cash, under the control of the court, 
may be invested, notwithstanding prohibitive 
or restrictive words in the instrument creating 
the trust: In re Wedderburn’s Trusts, 9 Ch. D. 
112. 

But Lord St. Leonards’ Act, 1859 (22 & 23 Vict. 
c. 3D), 8. 32, provides that trustees may intest in 
certain securities, including real securities, ‘“ where 
they should not by the instrument creating the trust 
be expressly forbidden to do so.” In the above case 
the trustees were forbidden to invest in any other than 


overnment or parliansentary stock, and under the 
Act of 1859 could not invest otherwise ; but by apply- 
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ing to the court they came within the Act of 1860, 
and avoided the restrictions placed upon them by the 
terms of the trust. Although trustees may have full, 
power to change investments, yet if infants are con- 
cerned the court may refuse to allow them the dis- 
cretion: Bethell v. Abraham, L.R., 17 Eq. 24. Where 
trustees can invest money in the purchase of lands 
or hereditaments in fee simple, they may invest in 
the purchase of freehold ground rents (dn re Peyton’s 
Settlement Trust, L. R., 7 Hq. 463) ; but where they 
are to invest in “real securities,’ they cannot invest 
in long leaseholds (In re Boyd’s Settled Estates, 14 
Ch. D. 626), unless they are for a long term of years 
at a peppercorn rent, without onerous covenants: Jn 
ve Chennell, Jones vy. Chennell, 8 Ch. D. 492. Bonds 
of a French railway company, the payment of which 
within fifty years was secured by a sinking fund 
guaranteed with interest in the meanwhile by the im- 
perial government, were held not within the “ securi- 
ties of a foreign country :” In re Langdale’s Settlement 
Trusts, L. R., 10 lig. 89. A tenant for life, although 
an infant, can exercise a power to consent to a change 
of investment: Le Cardross’s Scttlement, 7 Ch. D. 728. 
10,000/., part of a settled sum of 15,000/., was allowed 
by the trustees to remain in a business in breach of 
trust, and it was held that the tenant for life under 
the settlement was entitled to four per cent. only on 
the 10,0002. and the accumulated profits of the busi- 
ness as income, and that the residue of the profits 
formed part of the settled fund: Re Hill, Hill v. Hill, 
50 L. J.,Ch. 551. When renewable leaseholds for lives 
have been settled, and, on the refusal of the lessor 
to renew, sold under the Settled Estates Act, 1877, 
the purchase-money must be invested for the benefit 
of all persons entitled in succession under the settle- 
ment: Re Barber's Settled Hstates, 29 W. R. 909. 
Where new shares were granted to A., (who was 
entitled to the “interest, dividends, shares of profits, 
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or annual profits ’’) out of a sum reserved for contin- 

encies from the net earnings of the half-year; it was 
held that the new shares were capital, not income: 
In re Barton’s Trusts, L. R., 5 Eq. 238. 


Joint tenancy.— Where a joint tenant 
assigns to trustees of his marriage settlement 
his share of the cstate, 1t 1s a severance of 
the joimt tenancy: Baillie v. Treharne, 17 


Ch. D. 388. 


In the above case a reversionary share in personal 
property was settled on the marriage of one of two 
joint tenants. Held, that the property having fallen 
into possession during the coverture, thie soi 
operated as a severance of the joint tenancy. In 
Caldwell v. Ircllowes (i. R., 9 Eq. 41Q), A., a joint 
tenant in fee of real estate in reversion expectant on 
the death of B., executed a settlement on her mar- 
riage, by which it was covenanted that all the estate 
and effects, real and personal, to which she was then 
or should thereafter become entitled, should be settled. 
Held, that the joint tenancy was severed by the settle- 
ment. 


Settlement perfected by will.—Aun incom- 
plete voluntary settlement may be confirmed 
and perfected by the will of the settlor, but 
it then operates as a testamentary instru- 
ment (although not admitted to probate), and 
is subject to the doctrines applicable to wills: 
Bizzey v. Flight, 3 Ch. D. 269. 


Domicile.——Whcerg the settlement indicates 
the intention of the parties that it shall be 
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construed according to English law, it will 
be so construed, although one of the parties 
is not a domiciled Englishman: Chamberlain 


v. Napier, 15 Ch. D. 614. 


Where a settlement was made on a marriage in 
England between a domiciled Turkish subject and 
an English lady on the faith of his promise to reside 
in England, it was held governed by English law: 
Colliss v. Hector, Li. R., 19 Eq. 334. Where a domi- 
ciled Scotchman made a settlement which he intended 
should operate as a will, which by the law of Scotland 
is not revoked by marriage, and afterwards became 
domiciled in England, the settlement was held valid 
as a testamentary disposition : In the Goods of Reid, 
L. R., 1 P. & D. 74. 

Costs of settlement.—The husband 1s hable 
for the costs of the scttlement, and the fact 
that the lady is an infant does not vary the 
case, as the settlement may justly be con- 
sidered a necessary suitable to her estate and 


condition: Helps v. Clayton, 34 L. J., C. P. 1. 


Srecrion 5.—RECTIFICATION OF SETTLEMENTS. 


The jurisdiction with respect to the recti- 
fication and cancellation of instruments 1s 
assigned to the Chancery Division of the High 
Court, by the 34th section of the Judicature 
Act, 1873. With regard to marriage settle- 
ments, they will not be rectified on the ground 
of mistake, unless the mistake was common to 
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both parties; mere unilateral mistake will not 
of itself be a sufficient ground for rectification. 
Questions of rectification mostly arise where 
there have been articles followed by scttle- 
ments, but rectification may be ordered upon 
parol evidence alone. The Divorce Court has 
power, after a decree for dissolution or nullity 
of marriage has been made final, to make 
orders rectifying marriage settlements. 


Settlement differing from articles.—Whicre 
articles are entered into before marriage, and 
a settlement is made after marriage different 
from those articles, the court will sct up the 
articles against the scttlement: per L. C. 
Talbot in Legg v. Goldwire, 1W. & T., L. C. 
in Eq. 17. 


Where, by ante-nuptial articles on the marriage 
of an adult lady, it is agreed that her property shall 
be settled to the separate use of the lady, but nothing 
is said as toa clause against anticipation, the court 
will not, as it would in the case of an infant, direct: 
a clause against anticipation to be inserted: Symonds 
v. Wilkes, 11 Jur., N. 8. 659. Where a post-nuptial 
settlement professes to be made in pursuance of ante- 
nuptial articles, and has been acted upon for a long 
time, it will not be rectified in accordance with a 
mere recital of the articles contained in it, when the 
recital is the only proof of the contract: Mignan v. 
Parry, 31 Beay. 211. But where the written in- 
structions were productéd, showing that the property 
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was to go absolutely to the wife on her surviving her 
husband without issue, and there was no issue, the 
settlement was reformed more than thirty years after 
it was made: Wolterbeck v. Barrow, 23 Beav. 4235 see 
also Coates v. Kenna, 7 Ir. R., Eq. 113. In Smith v. 
Tiiffe (Iu. R., 20 Eq. 666), a post-nuptial settlement 
of wife’s property was rectified, because it had not 
been made in accordance with her wishes. Where 
the father covenanted to pay the husband 200/. a 
year, and the husband died insolvent, and his credi- 
tors claimed the annuity, the court, being satisfied 
that it was intended to be paid as a provision for the 
wife and children, ordered the settlement to be 
amended accordingly: Pearce v. Verbeke, 2 Beav. 
333. Where a settlement is directed to be made by 
a will, and is improperly framed, it may be rectified 
by the will: Glenorchy v. Bosville, Cas. temp. Tal- 
bot, 8. By an ante-nuptial agreement, signed by 
the intended husband and wife and the parents of 
the wile, the parents agreed to appoint a share of 
certain real estate (which was subject to their life 
interest, and to the appointment of them and the 
survivor of them) to the wife, and the husband agreed 
that “he would settle” his wife’s reversionary share 
of the said real estate upon the usual trusts for the 
husband and wife, and their children. ‘The wife’s 
father, having survived her mother, released the 
power and grap+ 1 the estate after his death, giving 
his said daughte. share. ‘The wife predeceased the 
husband, and left t,. children. The property being 
still reversionary, an action was brought by the hus- 
band and one of the children against the other child, 
the wife’s heir at law, for specific performance of the 
agreement. Held, that the agreement bound the wife, 
as having assented to her father’s stipulation, and also 
her heir at law, and specific performance was ordered 


accordingly : Lee v. Lec, 4 Ch. D. 175. 
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If both articles and settlement are made 
before marriage, the settlement will not in 
general be controlled by the articles, unless 
the settlement contains a statement that it is 
made in pursuance of the articles: Legg v. 
Groldwire, 1 W. & T., L. C. in Hq. 17. 


See also West v. Errissey, 2 P. Wms. 349, and 
Pritchard v. Quinchant, Amb. 147. 


Mistake.—Where the settlement does not 
carry out the intention of the parties thereto, 
it may be rectified, upon proof that the mis- 
take was mutual, and such proof may be in 
writing or by parol; but the mistake must 
be clearly established by evidence anterior 
to or contemporancous with the deed. 


The court will rectify a settlement on the ground 
of mistake only when both parties have done that 
which neither of them intended: Bradford v. Rom- 
ney, 30 Beay. 481; Rooke v. Lord Kensington, 2 
Kk. & J. 753. In Bedford (D.) v. Abercorn (M.), 
(1 Myl. & C. 312), articles executed before marriage 
stipulated that estates should be limited to the first 
and other sons of the marriage in tail, but it being 
proved that the intention was to limit the estates to 
the first and other sons in tail male, the court, after 
the marriage hed taken place, directed that the 
settlement she uJ be so executed. “If it can be 
shown that th settlement was intended to be in con- 
formity with the articlts, yet if there is clear and 
satisfactory evidence showing that the discrepancy 
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has arisen from a mistake, the court will reform the 
settlement and make it conformable to the real in- 
tention of the parties :”’ per L. C. Cranworth in Bold 
v. Hutchinson, 5 De G. M. & G. 568. In Eaton v. 
Bennett (84 Beav. 196), where the marriage settle- 
ment was executed, as the husband alleged, contrary 
to the agreement, but yet before the marriage he 
knew the contents, and executed it under protest and 
reserving his right to set it aside; it was held that 
he could not after the marriage sustain a suit to set 
it aside. See also Sells v. Se/ls (1 Dr. & Sm. 42), 
where the Vice-Chancellor said: ‘“‘ In the absence of 
authority I should be establishing a very dangerous 
precedent if I were to hold the mistakes of one of 
the parties sufficient for rectifying a settlement.” 
And in Thompson v. Whitmore (1 J. & H. 268), 
where a clause did not carry out the intention of the 
intended wife, and the husband objected to it alto- 
gether, but ultimately waived his objection, and his 
attention was not called to the form of the clause 
and the intention of his wife; this was held not a 
case of mutual mistake. And in Breadalbane (ML) v. 
Chandos (Ml.) (2 My. & Cr. 739), L. C. Cottenham 
said: ‘‘In order to justify the court in taking such a 
course ’’ (¢.¢., the correcting the settlement upon the 
ground of mistake or misapprehension) “it is obvious 
that a clear intention must be proved, it must be 
shown that the settlement does not carry into effect 
the intention of the parties. If there be merely 
evidence of doubtful or ambiguous words having 
been used, the settlement itself is the construction 
which the parties have put upon those doubtful or 
ambiguous words . . . . it must be proved, not only 
that the contract was different from that which the 
settlement carried into effect, but that there was no 
change of intention, by which the circumstance that 
a settlement did not follow the terms of the original 
contract might be explained.” A strict settlement 
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in tail without power of revocation of real estate, 
which formed practically the settlor’s entire fortune, 
was rectified on the ground of mistake: Welman v. 
Welman, 15 Ch. D. 570. But the omission of a power 
of revocation is not a satisfactory reason for setting 
aside a settlement: Henry. v. Armstrong, 30 W. R. 
472. Where it was obvious on the face of a settle- 
ment, and was admitted by all parties that a clause 
in the settlement had been inserted by mistake, the 
fund was distributed as if the clause had not been 
there: £2 re De la Touche’s Settlement, L. R., 10 
Eq. 599. And where a general power of appoint- 
ment by the wife had been struck out by one of the 
trustees and the solicitor’s clerk, without the express 
directions of the wife, it was ordered to be restored: 
Harbidge v. Wogan, 5 Haro, 258. In other cases 
where mutual mistake has been proved, the court has 
rectified settlements, c.g. by transposing»a clause so as 
to bring daughters within the scope of a power of 
appointment (Fenton v. Fenton, 1 Dr. & Wal. 66), by 
making a declaration that certain property included 
in the settlement had been included by mistake 
(Marg. of Exeter v. March. of Exeter, 3 My. & Cr. 
321), by securing the wife’s fortune to her in case of 
the husband’s bankruptey (Higginson v. Kelly, 1 
Ball & B. 252), by making a bond by husband to 
trustee for wife’s fortune proveable on his bankruptcy, 
in favour of younger children as against the heir 
(Ex parte Verner, 1 Ball & B. 260). See also 
Roberts v. Hingsly, 1 Ves. sen. 238; Hencage v. 
Hunloke, 2 Atk. 457; Uvedale v. Halfpenny, 2 P. 
Wms. 151; King v. King-Harman, 7 Ir. R., Eq. 
446; and Hamil v. White, 3 J. & L. 695. A 
settlement has been rectified after the lapse of 
thirty-five years upon parol evidence alone where 
it was clearly proved that there had been a mutual 
mistake: IeCormack v? McCormack, 1 Ir. Ch. D. 
119, overruling V.-C.’s decision reported in Ir. R., 11 
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Eq. 180: see also Tomlinson v. Leigh, 14 W. RB. 
121; Lackersteen v. Lackersteen, 6 Jur., N. 8. 1111; 
Wilkinson v. Nelson, 7 Jur., N. 8. 480; Zovenshend v. 
Stangroom, 6 Ves. 828. 


The mutual mistake of the partics may, 
however, be proved by the cvidence of the 
plaintiff alone. 


By a post-nuptial settlement real estate belonging 
to the wife was conveyed unto A. and his heirs, “ to 
the use of” A., his executors and administrators, 
during the life of the wife, “upon trust” to pay the 
rents and profits to her for her separate use; and 
from and after her decease, in case of the death of 
her husband jn her lifetime, ‘to the use of the heirs 
and assigns”’ of the wife for ever, but in case of the 
wife predeceasing the husband, then to the use of the 
husband, his heirs and assigns for ever. The wife 
having survived her husband, she brought an action 
against A.’s legal personal representative to have the 
settlement rectified, on the ground that by a technical 
mistake in the form of the settlement her equitable 
life estate and the legal estate in the remainder did 
not coalesce within the rule in Shelley’s case, so as to 
give her, as was intended in the events that had 
happened, an absolute estate in fee. The plaintiff's 
case was supported by an affidavit by herself alone. 
Held, that her uncontradicted affidavit was sufficient, 
and the settlement was ordered to be rectified, so as 
to vest the legal estate in fee simple in the plaintiff, a 
conveyance of the outstanding legal estate was held 
also to be unnecessary : see form of order for rectifica- 
tion; Smith v. Iliffe (i. B., 20 Eq. 666) discussed ; 
Hanley v. Pearson, 13 Ch. D.945. Upon the marriage 
of a widow with a retired solicitor who had feraerly 
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acted as hersolicitor, the whole of her property, amount- 
ing to more than 20,000/., was vested in trustees upon 
trust to pay the income to the wife for her life, and 
after her death to the husband for his life; and as to 
the capital, upon trust after the death of the wife, to 
pay one moiety thereof to his executors, administra- 
tors or assigns, and to hold the other moiety upon 
such trusts as the wife should by deed or will appoint. 
By another deed executed contemporaneously, the 
husband, by the exercise of a power given to him b 

the will of his father, charged some estates of whic 

he was tenant for life, with remainder to his issue in 
tail male, with the payment of an annuity of 1,0002. 
to the wife for her life. The settlement was prepared 
by the husband himself the night before the marriage, 
and was brought by him to the wife for execution on 
the morning of the marriage day. She had no inde- 
pendent professional advice. After the husband’s 
death she brought an action for the rectification of 
the settlement, by omitting the trust of a moiety of 
the capital for the husband. The trustees and one 
of the next of kin to the husband were made de- 
fendants. The plaintiff deposed that her husband 
had told her that he wished every farthing of her 
property to be settled upon herself, and that she was 
willing to allow him a life interest; that he said he 
would employ counsel; that the settlement did not 
carry out her intentions; and that she did not know 
what its provisions were until after the husband’s 
death. Held, that it was the duty of the husband 
to have explained to the wife in most unmistakeable 
terms, and with due opportunity for deliberation, 
the provision in his favour, and that as the settle- 
ment on the face of it was not such as the court 
would have sanctioned in the absence of agreement, 
the burden of proof was on the representatives of 
the husband, and the )laintiff was entitled to the 
rectification which she claimed. Held, also, that the 
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plaintiff’s claim to retain the benefit of the settle- 
ment made on her by her husband was no bar to the 
rectification. Held, also, that it was not necessary that 
the other next of kin should be made parties to the 
action, but that the drawing up of the judgment 
must be suspended for fourteen days, and that notice 
of the judgment must be served on those of the next 
of kin who were not parties: Lovesy v. Smith, 15 
Ch. D. 655. The plaintiff, a widow with children, 
being possessed of property left by her first husband, 
married, and marriage articles were prepared upon 
instructions given by the intended husband the night 
before the marriage, by which the wife’s property 
was limited in the first instance to him for life. The 
bill was filed by the wife to rectify the settlement 
against the husband and the solicitor who prepared 
the settlement. Held, by the vice-chancellor, that 
upon the evidence the limitations were contrary to 
the intention of the plaintiff, and that the husband, 
as having undertaken as the agent for the wife to 
have a settlement, was bound to have such a contract 
prepared as the court would sanction, and such con- 
tract would give the wife the first life estate in her 
own property. A decree was therefore made to 
rectify the settlement accordingly. The husband was 
ordered to pay the costs of the suit: Clark v. Gird- 
wood, 7 Ch. D. 9. By a marriage settlement exe- 
cuted in pursuance of articles made under the order 
of the court on the marriage of a lady, an infant 
and a ward of court, personalty of the wife was 
limited on death of the husband, and in default of 
children, both of which events happened, to the wife, 
as she should by will appoint, and in default to her 
next of kin. Upon her uncontradicted evidence that 
this was not in accordance with her intention, held, 
that she was entitled to have the settlement rectified 
by limiting the property, m the events which had 
happened, to herself, her executors, and administrators 
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absolutely ; and declaration to that effect ordered to 
be indorsed on the settlement: Smith v. Iliffe, L. B., 
20 Kq. 666. By a marriage settlement the property 
of the intended wife was settled upon her for lite for 
her separate use without power of anticipation, with 
@ power of appointment over the corpus by her will, 
and in default of appointment for her next of kin. 
Upon her unsupported evidence the settlement was 
rectified after her husband’s death, by directing that 
the property should be held in trust for the wife ab- 
solutely : Cook v. Iarn, 48 L. J., Ch. 63. 


A settlement may be rectified upon a 
petition as well as by an action. 


By a mistake in pencil directions given to a clerk 
or stationer, a clause of a sentence was inserted in a 
marriage settlement which on the face of the deed 
was repugnant to the sense, and which led to a highly 
improbable result. The fact of the mistake was not 
admitted by all parties. The court, on petition under 
the Trustees Relief Act, did not order the settlement 
to be rectified, but prefacing the order with a declara- 
tion that it appeared that the words in question were 
inserted by mistake, made an order for the distribu- 
tion of the fund asif the clause had not been inserted : 
In ve De la Touche’s Settlement, L. R., 10 Hq. 599. 
By a marriage settlement the wife’s interest in real 
estate was granted and assigned to trustees, their exe- 
cutors, administrators and assigns, upon the, usual 
trusts in a settlement, with the omission of the word 
“‘ heirs’ in every case in which the fee simple was 
evidently intended to be passed. Held, upon petition 
under the Trustees Relief Act, that the deed must be 
rectified by the insertion of the word “heirs,” ir 
order to effect the inténtion of the parties: Jn m 
Bird’s Trusts, 3 Ch. Div. 214. . 
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Costs.— Unless a solicitor has been guilty of frau 
the court cannot order him to pay the costs of ar 
action for rectification, rendered necessary by his care: 
lessness or negligence; the proper remedy is in ar 
action for damages: Clark v. Gwdwood, 7 Ch. D. 9, 28 
As a rule the costs of all parties are payable out o: 
the corpus of the property: Ibid. 


Errrcr.— Where deeds affecting the legal estate 
in real property are rectified, it is better that the 
decree should direct the execution of proper convey- 
ances; other deeds are usually rectified by indorse- 
ment of a copy of the decree: See Seton on Decrees, 
pp. 1231, 1232, and 1343. 


Divorce.—The court, after a final decree 
of nullity ot marriage, or dissolution of mar- 
riage, may inquire into the existence of any 
ante-nuptial or post-nuptial settlement made 
on the partics whose marriage is the subject 
of the decree, and may make such orders 
with reference to the application of the 
whole or a portion of the property scttled, 
either for the benefit of the children of the 
marriage, or of their respective parents, as 
to the court may seem fit: 22 & 23 Viet. ec. 61, 
s. 5. 


Where the court is moved to exercise its discretion 
under this section, the relative amounts contributed 
by each party, the conduct of each, the total amount 
of their joint income, the relation it bears to the 
requirements o: the parties, and their respective 
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prospects of increased income, are all elements to be 
considered. But as these elements are not capable 
of exact expression in figures, the result must be a 
general one, and vary with the details of each case: 

March v. March and Palumbo, L. R., 1 P. & D. 440; 

see also Chetwynd v. Chetwynd, 35 L. J. (M.) 21; 

and Wigney v. Wigney, 30 W. R. 722. The court 
may make the order for the parents, for the children, 
or for both parents and children (Murch v. March 
and Palunbo, supra); but will not make any order 
until the decree 1’s? has been made absolute (Horne 
v. Horne, 30 L. J. (M.) 111); and if the respondent 
does not appear at any stage of the proceedings for 
the divorce, he need not have notice sent to him of 
the application for the order settling the property: 

Horne v. Horne, supra; see also Lawrence v. Lawrence, 
32 L. J. (M.) 124. By the 41 Vict. c. 19, s. 3, the 
court may exercise the power vested in it, notwith- 
standing that there are no children; but this section is 
not retrospective, and does not apply to a settlement 
when the decree was made absolute before the Act 
came into operation ( Yglesias v. Yglesias, 4 P. D. 71), 
although it does apply to the settlements of persons 
against whom a decree wisi only was pronounced: 

Ansdell v. Ansdell, 5 P. D. 138. Before the passin 

of the 41 Vict. c. 19, the court had no power to eal 
with marriage settlements where there was no issue 
living at the time of the order, although there might 
have been at the date of the decree: Bell v. Bell, 1 
Sw. & Tr. 565; ZLhomus v. Thomas, 2 Sw. & Tr. 89; 
Bird v. Bird, L. BR. 1 P. & D. 2381; Corrgnee v 
Corrance and Lowe, L. R., 1 P. & D. 495; and 
Graham v. Graham and Griffith, L. B., 1 P. & D. 
711. In Sykes v. Sykes and Smith (L. R., 2P.& D. 
163), it was held that the court had no power under 
the 22 & 23 Vict. c. 61, 8. 5, to divest a guilty wit 
of settled property, except i in favour of the husbanc 
or children of the marriage. 
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The Wife the offending Party.—Where the wife is: 
the offending party, the court has no jurisdiction to 
allow any part of the property to be settled on her, 
but by refusing to make any order with regard to a 
part may leave it in her possession; and in making 
arrangements with regard to the wife’s property the 
court will take into consideration the costs with which 
she will be burdened in defending the suit (Bacon v. 
Bacon and Bacon, 29 L. J. (M.) 125); but in Bent v. 
Bent and Footman (380 L. J. (M.) 175), 1,0002. out 
of 1,678/. of unsettled property was ordered to be 
settled on trust, the income to be applied for the 
benefit of the wife so long as she conducted herself 
properly and remained unmarried, the fund to be 
for the children; and the 1,0007. damages awarded 
against the co-respondent was ordered to be paid to 
the husband in lieu of the sum settled on the wife. In 
Pratt v. Jenner (i. R., 1 Ch. 4938), the trustees were 
directed to hold the wife’s fortune as if she were 
dead, and the husband accordingly obtained an order: 
that the money should be paid to him. In Thompson 
v. Thompson and Barras (7 L. T. (N. 8.) 396), the 
court refused to deprive the husband of any advan- 
tage he derived from the settlement. In Bullock v. 
Bullock (li. R., 2 P. & D. 389), where the husband 
allowed his wife an annuity under a previously 
executed separation deed, the court decreed that a 
like sum should be payable to the husband out of the 
moneys which the wife was entitled to under a post- 
nuptial settlement, on the same trusts as though she 
were dead. In Carstairs v. Carstairs, Billson, and 
Dickenson (83 L. J. (M.) 170), a wife, after a decree 
nisi of dissolution of marriage on the ground of her 
adultery, became entitled to 500/., the only property 
she possessed. The court refused to order that a part 
of this should be applied to,the repayment of costs 
incurred by the husband, although she had been 
guilty of gross misconduct, and had inereased the 
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costs of the suit by an unfounded counter-charge 
against the husband. In Paul v. Paul and Furquhar 
(L. R., 2 P. & D. 93), the trusts were for the wife 
for life, then to the husband for life, and afterwards 
to the children; and the court decided that during 
the joint lives of the husband and wife the income 
should be applied for the children. In Grant v. 
Grant (2 Sw. & Tr. 522), a husband obtained a 
decree nisi for dissolution of marriage against his 
wife, and died before it could be made absolute, it 
was held that the suit had abated by the death of the 
husband, and that no other party had a right to 
move in the matter; but in Smithe v. Smithe (L. it, 
1 P. & D. 587), where the husband diced after a 
decree absolute dissolving a marriage, it was held 
that the guardian of the children of the marriage 
was the proper person to petition for an alteration of 
settlements, and the court ordered the+respondent to 
surrender for the benefit of the children her interest 
in the property settled which came from the hus- 
band, but refused to strip her of property settled 
which came from her father, it not being more than 
sufficient to maintain her in her station of life: see 
also Ling v. Ling and Croker, 4 Sw. & Tr. 99. In 
Bacon v. Bacon and Bacon (29 Li. J. (M.) 125), the 
court directed that two-thirds of the bulk of the 
property to which the wife was entitled under certain 
trusts should be settled on the children immediately, 
and the remaining one-third after her death or re- 
marriage; in Seatle v. Seatle (30 L. J. (M.) 216), 
where the wife was entitled to the interest of 40002, 
one-half was vested in trustees named by the hus- 
band for the maintenance and education of the 
children of the marriage; and in Pearce v. Pearce 
and French (30 L. J. (M.) 182), where the property 
was settled on the husband for life, afterwards for 
the wife for life, with remainder to the children, the 
court directed that after the husband’s death the 
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property should be held for the benefit of the children 
as if the wife were dead. As to whether the court 
has power to order a provision for the maintenance 
and education of a child above sixteen years of age, 
see Webster v. Webster, 31 L. J. (M.) 184; and 
Ryder v. Ryder, 2 Sw. & Tr. 225. The court will 
require full information as to the husband’s means 
when asked to vary the settlement of the wife's 
moneys in favour of the children: Webster v. Webster 
and Mitford, 32 L. J. (M.) 29. The court cannot 
interfere with a power of appointment vested in the 
wife (Seatle v. Seatie, 30 L. J. (M.) 216, and Davies 
v. Davies, 37 L. J., P. & M. 17); and where funds 
were vested in trustees for the benefit of the children 
of the marriage, and in default thereof as the wife 
should appoint; the wife was divorced, there were 
no children, and the wife appointed to herself; it was 
held a good:appointment: Bond v. Taylor, 2 J. 
& H. 473. The court will not vary the provisions 
for appointing new trustees: Jfope v. Hope and 
Erbody, L. R., 3 P. & D, 226, 


The Husband the offending Party.x—Where the hus- 
band is the offending party, and he takes an interest 
in the wife’s money, the court will direct the appli- 
cation of it in favour of the mother and child: 
Boynton v. Boynton, 30 L. J. (M.) 156. Where 
the husband had settled 724/., and the wife’s father 
had settled 7002. and some leaseholds, on the wife for 
life, and after her death for the husband for life, and 
after the death of the survivor upon the children of 
the marriage, the court refused to touch the 724/., 
but ordered the trustees to deal with the wife’s con- 
tribution as if her husband were dead: Johnson v. 
Johnson, 31 L. J. (M.) 29. 
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SEcTION 6.—REVOCATION AND CANCELLATION OF 
SETTLEMENTS. 

Revocation of settlements.—If a scttle- 
ment has been duly executed, and thereby 
real or personal property has been conveyed 
or assigned to trustees, it cannot be revoked 
unless it contains a power of revocation; but 
upon failure of the trusts created by the in- 
strument, there will be a resulting trust for 
the settlor. 


See W‘*Donnell v. Hesilrige (16 Beav. 346), where a 
Jeme sole in contemplation of her marriage with J3., 
settled her property, and then married C. ‘The 
settlement contained no power of revocation, and it 
was held to be irrevocable. In Paye v. Horne (11 
Beav. 227), a settlement was executed and the in- 
tended husband and wife revoked it, and married the 
next day, but the revocation was held to be invalid. 
Semble, a covenant to pay a sum of money to the 
trustees of a settlement may be revoked by subse- 
quent agreement between the parties thereto: Robin- 
son v. Dickenson, 3 Russ. 399. lor examples of 
resulting trusts, see Robinson v. Dickenson (supra) and 
Mitford v. Reynolds (16 Sim. 180), where the con- 
sideration failed in the one case because the marriage 
was void, and in the other case because it never took 
place. Money was vested in trustees upon trust to 
pay the interest to the husband for life, and after his 
death to the wife for life, and after the death of the 
survivor to pay the principal to such persons as the 
survivor should direct. ‘The wife joined the husband 
in executing a eetee ee whereby they appointed the 
money immediately to the husband. After the per- 
sonal examination of the wife, the court ordered the 
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money to be paid to the husband, and the settlement 
to be cancelled: Macarmich v. Buller, 1 Cox, 357. 
Where A. on his marriage assigned a term for 1,000 
years in trust for himself for life, remainder to his 
wife for life, remainder to the heirs of the bodies of 
the husband and wife, remainder to the husband’s 
right heirs; and the wife died, leaving issue; the 
whole term vested in the husband, and he could 
assign it: Webb v. Webb, 1 P. W. 1382. Where 
there was a proviso in the settlement that if the wife 
survived her husband, they not having issue between 
them, she might revoke the settlement, and the 
husband died leaving a son who died in the lifetime 
of his mother, the wife was held entitled to revoke 
it: Holt v. Burley, 2 Vern. 651. Stock, the property 
of the wife, was settled for the husband and wife for 
their joint lives, then to the children by the present or 
future husbanu; if no children, to be assigned to wife. 
Held, after the death of the husband and of a child 
who had attained a vested interest, that the wife was 
entitled absolutely, without regard to the possibility 
of there being children by a future marriage: Hanson 
v. Cook, 4 Ii. J., Ch. 450. Where the wife had power of 
appointment, and appointed to herself, it was held 
that she was entitled to have the fund transferred to 
her: St. John v. Gibson, 12 Jur. 373. Where the wife’s 
property has been settled, giving life interests to her- 
self and husband and after trusts for children, and in 
default of issue and of appointment by the wife, an 
ultimate trust for wife’s next of kin; although the 
imposeibility of having issue is admitted, the husband 
and wife are not entitled to the corpus of the settled 
fund: Pazl v. Pau/, 20 Ch. D. 742, overruling Paul 
v. Paul, 15 Ch. D. 580. But where a woman of 
fifty-two, who had been a widow for twenty-four 
years, was entitled absolutely, in default of children, to 
a fund; it was held, that the trustees were justified in 
paying it over to her: Re Taylor’s Settlement Trusts, 43 
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L. T. 795. Where the trusts of a marriage settle- 
ment were void for remoteness, the money resulted 
to the settlor (Re Nash’s Settlement Trusts, 30 W. KR. 
406), also where the person was dead at the time 
of the deed: Re Corbishley’s Trusts, 14 Ch. D. 
846. 


Cancellation.—A scttlement may be set 
aside where the consideration fails; where it 
has been executed under circumstances show- 
ing fraud or undue influence; where it is of 
an improvident character; or where it has 
been made in fraud of ereditors, or of the 
marital rights of the husband. 


As to failure of consideration, see Cou/son v. Alli- 
son (2 De G. F. & J. 521), and Chapman v. Braa- 
ley (4 De G. J. & S. 71), where the marriages 
were invalid, and Mitford vy. Reynolds (16 Sim. 
130). As to improvident settlements, see Mveritt v. 
Everitt (i. R., 10 Eq. 405); Prideaux v. Lonsdale 
(1 De G. J. & 8. 488). As a rule, a voluntary set- 
tlement must be dealt with by cancelling it where 
there has been a mistake (Zoghton v. Loghton, 15 
Beav. 278), unless the settlor agrees to a rectification : 
Turner v. Collins, L. R., 7 Ch. 329. As to marriage 
settlements set aside as being in fraud of creditors, see 
ante, pp. 807-—312. The mere suppression or destruc- 
tion of a marriage settlement does not affect its 
validity: Bates v. Heard, 1 Dick. 4; Garland v. 
Radcliffe, 1 Dick. 11; Eyton v. Eyton, 2 Vern. 380; 
and Sanson v. Rumsey, 2 Vern. 561. 


Settlements in fraud of marital rights.— 
No husband married after 31st December, 
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1882, will acquire by the marriage itself any 
right in his wife’s property, and therefore 
there can be no such thing as a settlement 
in fraud of marital rights with regard to 
marriages after that date. 

The law prior to that date was that a set- 
tlement of the woman’s property made by 
her before marriage, without the knowledge 
or consent of her then intended husband, did 
not bind him, although he might not have 
known that she possessed the property. 


See Goddard v. Snow, 1 Russ. 485 ; Downes v. Jen- 
nings, 32 Beav. 290; Carleton v. Earl Dorset, 2 Vern. 
17. In Pridedux v. Lonsdale (1 De G. J. & 8. 438), the 
husband had been told before the marriage of the 
settlement, but had not consented to it, and it was 
set aside; but in Wrigley v. Swainson (18 L. J., 
Ch. 390), where the husband had reason to believe 
that a settlement was intended, and raised no objec- 
tion until three years after the marriage, the settle- 
ment was held good. Where a widow, previous to an 
intended marriage with G., conveyed with G.’s ap- 
probation all her estate to trustees to pay the rents 
and profits to such uses as she, whether sole or covert, 
should appoint; and a few days afterwards, B., by a 
stratagem, induced her to marry him the day after 
she first thought of it, the deed was held valid against 
B., for he was not, when the deed was prepared, 
‘her then intended husband ”’: Strathmore v. Bowes, 
1 Ves. 22. See also England v. Downs (2 Beay. 
522), where a deed was prepared without the privity 
or consent of “her then intended husband,” and the 
husband was not able to show that he was ‘the then 
intended husband,” and the settlement was upheld. 
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‘Where the husband had by his conduct precluded his 
intended wife from the power of retiring from the 
marriage or of stipulating for a settlement, he was 
not allowed to have the settlement set aside, though 
it had been executed without his knowledge: TZiylor 
v. Pugh, 1 Hare, 608. 
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CHAPTER VIII. 


MARRIED WOMEN’S PROPERTY ACTS. 


In treating of the rights and powers con- 
ferred and the dutics imposed upon married 
women by the Marricd Women’s Property 
Acts of 1870, 1874, and 1882, it will not be 
necessary to do more than briefly mention 
the status of wives independently of these 
Acts, and to refer to the earlicr pages of this 
book, where the different topics are fully con- 
sidered. The Acts of 1870 and 1874 have 
been repealed by the Act of 1882, but such 
repeal does not affect any act done or right 
acquired while cither of these Acts was in 
force, or any right or hability of any hus- 
bad or wife marricd before 1883 to sue or 
befirsed under them. The different sections 
7 ae ‘2 repealed Acts will-be eompared with 
99. ~ns of the present 4 and the de- 
cisidvhere a decthem will b- sodied in our 
notes! of “her . of yR0¢ e repealed Acts 


‘was not abl 
are pYl husband,” 1” Appendix. 
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Marriep Women’s Prorerty Act, 1882. 
[45 & 46 Vict. c. 75]. 
ARRANGEMENT OF SECTIONS. 


Married woman to be capable of holding property and of con- 
tracting as a feme sole. 


. Property of a woman married after the Act to be held by her 


as a feme sole. 


. Loans by wife to husband. 
. Execution of general power. 
. Property acquired after the Act by a woman married before 


the Act to be held by her as a feme sole, 


. As to stock, &c. to which a married woman is entitled. 


As to stock, &c. to be transferred, &c. to a married woman. 


. Investments in joint names of married women and others. 
. As to stock, &c. standing in the joint names of a married 


woman and others. 


. Fraudulent investmeuts with money of husband. 
. Moneys payable under policy of assurance not to form part of 


estate of the insured. 


. Remedies of married woman for protection and security of 


separate property. 


. Wife’s ante-nuptial debts and liabilities. 
. Husband to be liable for his wife’s debts é¢ontracted before 


marriage to a certain extent. 


. Suits for ante-nuptial habilitics. 
. Act of wife liable to criminal proceedings. 
. Questions between husband and wife as to property to be 


decided in a summary way. 


. Married woman as an executrix or trustee. 
. Saving of existing settlements, und the power to make future 


settlements. 


. Married woman tv be hable to the parish for the maintenance 


21. 


22. 
23. 
24. 
26. 
26. 
27. 


of her husband. 

Married woman to be liable to the parish for the maintenance 
of her children. 

Repeal of 33 & 34 Vict. c. 93; 37 & 38 Vict. c. 50. 

Legal representative of married woman. 

Interpretation of terms. 

Commencement of Act. 

Extent of Act. 

Short title. c 


An Act to consolidate and amend the Acts relat- 


ing to the Property of Married Women. 


[18th August, 1882. | 


Whereas it is expediént to consolidate and amend 


the Act of the thirty-third and thirty*fourth Victoria, 


384 THE LAW OF HUSBAND AND WIFE. 


chapter ninety-three, ifttituled “ The Married 
Women’s Property Act, 1870,” and the Act of the 
thirty-seventh and thirty-eighth Victoria, chapter 
fifty, intituled “An Act to amend the Married 
Women’s Property Act, 1870 :” 

Be it enacted by the Queen’s most excellent Ma- 
jesty, by and with the advice and consent of the 
lords spiritual and temporal, and commons, in this 
present parliament assembled, and by the authority 
of the same, as follows: 


1. Married woman to be capable of holding 
property ana of contracting as a feme sole. |— 
(1.) A married woman shall, in accordance 
with the provisions of this Act, be capable of 
acquiring, holding, and disposing by will or 
otherwise, of any real or personal property 
as her separate property, in the same manner 
as if she were a feme sole, without the inter- 
vention of any trustec. 


We shall treat of this sub-section under the three 
heads of “ Acquiring,” “ Holding’’ and “ Dispos- 
ing.” | 


‘“* AcquirinG.”—By the common law the capacity 
of a married woman to acquire property during the 
coverture was very limited. Any real property given 
to or descending upon her during that time vested in 
possession in her husband, and all that’she acquired 
in it was the reversion expectant upon his death: see 
ante, pp. 80—87. Her rights in leaseholds, her title 
to which accrued during the coverture, were of the 
most trifling value. She was entitled to the rever- 
sion expectant ‘upon his death if she survived him, 
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subject, however, to his right of selling or charging 
the term: see ante, pp. 94—98. If her reversionary 
interests in personalty fell into possession while the 
marriage continued, she lost them also (ante, pp. 109 
—115), and her husband could also acquire her 
choses in action by reducing them into possession: 
ante, pp. 99—108). The husband’s rights in the 
last two classes of property were modified if they 
were subject to the control of a Court of Equity, 
as in that case the wife was entitled to an equity 
to a settlement thereout: ante, pp. 243—258. Any 
choses in possession, given to the wife during the 
marriage, vested absolutely in the husband; in other 
words, she acquired no interest whatever in them (ante, 
pp. 108, 109). By the creation of separate estate 
equity further interfered on behalf of the wife (see 
ante, pp. 177—236), and to a large extent corrected 
the injustice of the common law. But the creation 
of equitable separate estate was not an adequate or 
complete remedy. One of its defects was that its 
existence depended upon the intention of the donor 
or settlor of property, and, in the absence of proper 
professional advice, ignorant testators and settlorsoften 
failed to use such words as by the construction of the 
court were sufficient to manifest that intention: ante, 
pp. 188—189. Hence, cases of admitted hardship 
frequently occurred, and by the omission of two or 
three words the whole or part of the property intended 
to be given for the wife’s own enjoyment, independent 
of her husband, became the property of a worthless 
or spendthrift husband, and available for the payment 
of his debts. Until the passing of the Divorce and 
Matrimonial Causes Act, 1857, a wife deserted by 
her husband had no right to her earnings or to any 
property acquired subsequent to the desertion as 
against her husband or his creditors, except as to 
property settled to her separate use. , Under this Act 
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she can apply to a magistrat®, &c. for an order to protec 
“her earnings and property acquired since the com 
mencement of such desertion, from her husband an 
all creditors and persons claiming under him,” an 
by virtue of the order “ such earnings and propert 
shall belong to the wife as if she were a feme sole: 
sect. 21. By another section of the same Act 
woman judicially separated from her husband 1 
from the date of the decree and whilst the separatic 
continues, “considered as a feme sole with respect 
property of every description which she may acqui 
or which may come to or devolve upon her :”’ sect. 2 
See the sections of the Divorce Acts given on pp. | 
—68, 77. See In re Kingsley’s Trust (26 Beav. 84 
and In re Rainsdon’s Trusts (4 Drew. 446), where 
was held that a married woman who had obtain 
a protection order could obtain payment to herself 
money in court; and of money in the hands 
trustees (Cooke v. Fuller, 26 Beav. 99). In Bai 
v. Lhe Bank of England (4 K. & J. 564), it v 
decided that she can also transfer stock standing 
the name of her testator and receive dividends there 
as a feme sole. A protection order has a retrospect: 
effect, extending back to the commencement of | 
desertion: Jn the goods of Elvott, 2 P. & M. 2’ 
Certain shares in a joint stock company, to wh 
a married woman was entitled as one of the next 
kin of her uncle, were transferred by the admi 
trator of the uncle into the joint names of the h 
band and wife. This was done in pursuance of 
arrangement between them, intended to be a bind 
agreement, and under which the shares were to 
come the property of the survivor. The husb: 
deserted his wife, and she obtained a protection or 
Afterwards the company resolved upon a volunt 
liquidation, and 900/. had to be refunded to the | 
band and wife in respect of tne capital of their sha 
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The wife claimed this 900/. as coming to her after 
the protection order, and it was held that there had 
been no reduction into possession by the husband, 
and that the money belonged to the wife: Nicholson 
v. Drury Buildings Estate Company, 7 Ch. D. 48; 
see, also, In re Insole, L. R., 1 Eq. 470. The bene- 
fits of the Divorce Acts are however confined to a 
very small class of the community, and they cannot 
be regarded as doing anything more than giving 
abnormal rights to a few married women whose 
status is of a peculiar character. Practically the 
position of a woman deserted by her husband is that 
of a feme sole, and the legislature interfered to pre- 
vent him taking advantage of his marital rights 
when he neglected to perform the duties devolving 
upon him in his marital capacity. The Acts give 
the wife the power of obtaining a judicial separation, 
and asa natural sequence determine her rights and 
capacities when she has obtained a decree therefor. 

By the Married Women’s Property Act, 1870, 

certain classes of property were declared to be the 
wife’s “separate property,” viz. :— 

(1) The earnings of any married woman acquired 
after 9th August, 1870, in a business 
carried on separately from her husband, or 
so acquired through the exercise of any 
literary, artistic, or scientific skill (sect. 1) ; 

(2) All investments thereof (sect. 1) ; 

(3) Certain deposits of a married woman in 
savings banks, life annuities, public stocks 
or funds, joint stock company’s shareg, «c., 
shares in friendly societies, &c. (sects. 2—0d) ; 

(4) Personal property coming to a woman married 
after 9th August, 1870, as next of kin or one 
of the next of kin of an intestate, and sums 
of money under 2002. by deed or will (sect. 


’ 


e 
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(5) The rents and profits of any freehold, copy- 
| hold, or customaryhold property coming to 
a woman married after 9th August, 1870, 
as heiress or co-heiress of an intestate (sect. 
8); and 

(6) Certain policies of insurance of a married 

woman (sect. 10). 
It will be seen at a tiga that this Act was only 
a tentative measure. It provided for cases where by 
intestacy, property real or personal came to married 
women, and cases where sums of under 200/. were 
given tothem by deed or «ill; but it will be observed, 
that the Act only applies even in these cases to 
women married after the passing of the Act, and that 
the rents and profits only of the realty belong to them 
for their separate use. The wife had no power of 
alienating such realty without her husband’s consent, 
and as intestacy 1s generally provided against by 
persons possessing property, the scope of the Act 
was comparatively limited. Further remedial legis- 
lation was necessary, and at last an Act has been 
assed which is certainly intended by its authors to 
e final. This Act of 1882 has swept away nearly 
all the old common law rules with regard to the 
proprietary relation of husband and wife, and its 
provisions are so important and wide-reaching that 
it is very necessary to see what its effect will be. 
It supplies a complete remedy for most of the de- 
fects already mentioned. The acquisition of separate 
estate does not now depend upon the construction of 
instruments or upon the provisions of former Acts, 
and its existence no longer rests upon the doctrine of 
trusts. Equitable separate property will continue to 
exist and will still be created, but in future, except in 
cases where the property is vested in trustees for her 
separate use, a married woman will acquire the 
legal as well as the beneficial interest in property 
given to her by, or acquired by her from, persons 
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having both the legal and equitable interest therein. 
An indirect effect of this section is the abolition of 
tenancies by entireties. As a married woman can 
acquire any real property as her separate property in 
the same manner as if she were a feme sole she will 
be able to become a joint tenant with her husband. 
If, therefore, lands are now given to a husband and 
wife in fee simple, they will be joint tenants both at 
law and in equity. Each will be entitled to receive 
a moiety of the rents and profits, and each will be 
able to dispose of his or her interest without the con- 
sent of the other. The unity of person of the hus- 
band and wife is also destroyed, and hence if lands 
are given to them and a stranger in fee simple, the 
husband and wife inter se will be joint tenants, 
instead of tenants by entireties, and the stranger 
will be one of three joint tenants instead of one of 
two joint tenants as formerly: see antes pp. 277, 278. 
With regard to joimt tenancies in personal pro- 
perty, any personalty may be acquired by hus- 
band and wife as joint tenants or tenants in 
common, and each will be entitled to a moiety 
of the income thereof: see ante, pp. 280—282. 
As to personal property like stocks, &c., standing in 
the joint names of husband and wife, their respective 
rights therein will be considered under sections 8 and 
9. It remains to be considered what effect the Act 
will have upon the ordinary limitations of real pro- 
‘perty to married women. Equitable separate estate 
is founded upon the doctrine of trusts, but trusts are 
no longer essential to the existence of separate pro- 
perty. Suppose by deed or will an estate is now 
given to trustees and their heirs to hold to the sepa- 
rate use of a feme covert, with remainder to the use of 
her heirs. Irrespectively of this Act the trustees 
would take the legal estate, and the married woman 
the equitable estate. But now, for the purposes of 
acquiring real property, she is in the position of a 
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feme sole, and there is no need of trustees to make it 
her separate property. Again, what will be the 
effect of a limitation of real estate to trustees and 
their heirs upon trust “that a wife may receive and 
enjoy the profits?”? Then, again, lands are somé- 
times devised to a married woman for her sole aged 
separate use without the intervention of any trustee, 
and equity, acting upon the principle that it will 
never allow a trust to fail for want of a trustee, dns 
hitherto made the husband a trustee for his wife. 
It is submitted that if in the first two cases there 
should be no restraint upon anticipation, the gal 
as well as the equitable fee will vest in the ife. 
In the last-mentioned case we think that she will 
take the legal estate also even where there ® a 
restraint upon anticipation : see ante, p. 225. # 
4 

“ Hotpinc:”’—An absolute right of property over 
any thing confers upon its owner the power of using 
it in any way he pleases, to the exclusion of every 
other person, and also the power of disposing of if in 
any way he pleases, without the concurrence of @ny 
other person, provided, of course, that such powers 
are not exercised in a way forbidden by the lew. 
The power of user includes the enjoyment of the 
property and the receiving of the rents and profits, 
and that of disposition includes alienation by will as 
well as inter vivos. Omitting for the present the pro- 
prietary rights of married women in equity and by 
statute, let us examine in what respects her pro- 
prietary rights at law come short of this definition 
of an ordinary owner’s absolute right of property. 
By the common law the rents and profits of all the 
freeholds, customaryholds and copyholds of a married 
woman, whether vested in her at marriage or sub- 
sequently, belonged to her husband during the cover- 
ture. Her husband becathe tenant of the lands, 
in the case of topyholds without admission, and she 
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had no right to their enjoyment during the coverture 
except by his permission: see ante, pp. 80—87. The 
rents and profits of all her leaseholds belonged to 
him also during the coverture. The marriage itself 
operated as a legal assignment of the term to the 
husband, and by disposing of it during his lifetime 
he could deprive her of it absolutely: see ante, 
pp. 94—98. Her choses in action became the pro- 
perty of her husband absolutely, if he reduced them 
into possession during the coverture by receiving them 
or recovering them at law (see atc, pp. 99—108), and 
her reversionary interests became his similarly if they 
fell into possession during the coverture (see ante, 
pp. 109—115), while by the marriage itself she 
ceased to hold her choses in possession, they be- 
coming at once the property of the husband: see 
ante, pp. 108, 109. The alterations introduced by 
the Divorce and Matrimonial Causes Acts, 1857 and 
1858, as to married women who have obtained pro- 
tection orders and women who have been judicially 
separated from their husbands have already been 
stated, pp. 3885-387. It has been also seen that the 
Married Women’s Property Act, 1870, enlarged the 
classes of separate property (ante, p. 387). We shall 
now set out in detail the proprietary position of a wife 
married after the 31st December, 1882, in the absence 
of any settlement or agreement for a settlement. She 
will rémain tenant of her freeholds, customaryholds, 
copyholds and leaseholds, and solely entitled to the 
rents and profits thereof. The only rights which her 
husband will obtain therein will be such as she may 
confer upon him. She will be able, without his con- 
sent, to exclude other persons from the enjoyment or 
user of the property. Several difficult questions may 
arise out of this novel position of the wife. Suppose 
that she permits her husband to live in her house, 
will he acquire any intbrest therein, or will he be 
regarded as a guest simply? It is swbmitted that he 
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will be tenant at will to his wife, and if she gives 
him notice to quit and he refuses to go, he will then 
become a tenant by sufferance. Again, suppose a 
husband, against the will of his wife, enters upon her 
lands, will he be a trespasser? ‘These points will be 
dealt with more at large under section 12, which treats 
of a married woman’s remedies for the protection and 
security of her separate property. As by the sub- 
section under consideration a married woman will 
hold her real and personal property in the same 
manner as if she were a feme sole, she will, it is 
submitted, be entitled to all the remedies which an 
ordinary proprietor possesses. A married woman 18 
also entitled to all other kinds of personalty abso- 
lutely ; that is, she will retain what she possesses at 
marriage, and that which may come to her during 
the coverture will be equally her own, to the ex- 
clusion of her husband. In regard to marriages 
after 1882, a husband will have no marital rights 
as to property, and therefore there cannot be in 
futuro any such thing as a fraud by the intended 
wife upon such rights: see ante, p. 380. The 
Act does not affect the operation of a marriage 
contracted before 1883 upon the then property of 
the wife, but all kinds of real and personal pro- 
perty coming to her after 1882 will become her 
separate property. Under sections 2 and 5 we shall 
treat of the kinds of property which are Wy this 
Act made the separate property of married women. 
Difficulties will doubtless arise under this section 
with regard to the acquisition of property by the wife 
from ‘her husband. It is submitted that it will still 
depend upon the intention of the husband whether 
presents from him to his wife are to be regarded as 
separate estate or paraphernalia: ante, pp. 192—195. 
By the 50th section of the Conveyancing Act, 1881, 
freehold land or a chose in @ction could be conveyed 
by a husbandeto his wife alone, or jointly with 
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another person, but the sub-section, under considera- 
tion, enables him to transfer any property to her just 
as if she were a stranger to him. ‘The effect of this 
will be to establish the rule in Richards v. Delbridge 
(L. R., 18 Eq. 11) with regard to gifts from husband 
to wife, and an imperfect gift made after 1882 will 
not be upheld as a declaration of trust. Wherever, 
therefore, a gift requires a deed to perfect it, it will 
not be difficult to distinguish between the property 
of the husband and wite respectively. ut the 
creditors of the husband will find it far from easy to 
prove that chattels passing by delivery have not been 
given by him to his wife, if the married couple are 
sufficiently unscrupulous to seek to save his property 
by declaring it has been given to the wife. It would 
have been better if the Act had provided that gifts 
from husband to wife should be evidenced by writing. 
It is true that if given in fraud of creditors they can 
be set aside, but that will be hard to prove; while, if 
writing were required, evidence of the nature and 
time of the transaction would be forthcoming. Ques- 
tions of interpleader will probably often arise under 
this Act, which enables choses in possession to be 80 
easily transferred to the wife. 


« Disposinc.”’—Voluntary alienation of property 
may be either inter vivos, or by will, and as these two 
modes are distinct it will be convenient to treat of 
them separately. 


Alicnation inter vivos.—It has been observed that 
one of the incidents attaching to the sole and 
absolute ownership of property is the right of dis- 
posing of guch property in any way the owner 
pleases, without the necessity of obtaining the con- 
sent of any other person. By the common law a 
married woman’s right of alienation was very limited, 
even in regard to that ‘part of her property which 
did not by operation of marriage pass*to her husband. 
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The wife could not alienate or charge her freeholds, 
customaryholds, or copyholds, without her husband’s 
concurrence, even although such alienation or charge 
was expressed to be made subject to the rights of the 
husband therein. Besides his consent to the deed of 
alienation, or in the case of copyholds to the sur- 
render, she had before 1833 to concur in levying a 
fine, a most cumbrous and expensive legal formality; 
and although the Fines and Recoveries Act abolished 
that ceremony, it substituted an acknowledgment 
therefor made after separate examination before a 
judge, or commissioner, or steward. She could not 
alienate or charge her leaseholds, nor assign her 
choses in action. Until Malins’ Act (1857) came into 
operation she was unable, even with her husband’s 
consent, to dispose of her reversionary interests in 
personalty: see ante, pp. 111—114. It is true that 
& married woman might convey by means of a power 
of appointment (whether given her while single or 
during the coverture), without the consent of any 
husband she might have, and without an acknow- 
ledgment (Doe d. Blomfield v. Eyre, 3 C. B. 557; 
5 OC. B. 713; and seo ante, pp. 260—263) ; but this 
was an innovation upon the common law. A married 
woman could dispose of her equitable separate estate as 
if she were a feme sole (see ante, pp. 197—207) ; but 
she could not dispose of the legal interest in realty, 
even although settled for her separate use, without 
her husband’s consent to the deed, and her acknow- 
ledgment (Lechmere v. Brotheridge, 2 N. R. 219), 
except when lands were vested in her as a bare 
trustee (Vendor and Purchaser Act, 1874, s. 6). 
A very small class of married women under the 
Divorce Acts, 1857 and 1858, could dispose of pro- 
perty as if they were unmarried. The Act of 1870 
created new kinds of separate property, but did 
not enlarge a married womfin’s power of alienation. 
The present ‘ect gives to a married woman an 
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absolute right of alienation over her separate pro- 
perty. She can convey the legal and beneficial 
interest in realty without the consent of her husband, 
and without any of the formalities required by the 
Fines and Recoveries Act, as amended by the Con- 
veyancing Act, 1882. She will also be able to 
convey or release her reversionary interests in per- 
sonalty without complying with the formalities 
required by Malins’ Act, and her chattels real and 
other personalty will also be at her sole disposal. 
The Act does not affect the property of women 
married before 1883, which vested in them in interest 
or in their husbands in their right before that time, 
and the requisites of alienation of such property will 
continue to be the same as formerly. 


Restraint upon anticipation—The full power of 
alienation given to a married woman, by the Act 
is, however, subject to “any restriction against 
anticipation at present attached, or to be hereafter 
attached to the enjoyment of any property or income 
by a woman under any settlement, agreement for a 
settlement, will, or other instrument’: see sect. 19, 
post, p. 404. 


Disposition by will—A. married woman’s power 
of disposition by will has already been dealt with: 
see ante, pp. 268—276. The Divorce Act, 1857, 
s. 25, specially declared that a woman judicially 
separated from her husband could dispose of her 
separate property as a feme sole, but made no such 
express declaration respecting property acquired by 
a woman having a protection order, although by 
allowing her to hold property as a feme sole, it by 
that means allowed her to dispose of it by will or 
otherwise: see In the goods of Kiliott, 2 P. & M. 274. 
Tbe Married Women’s Property Act, 1870, also 
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treated a married woman as a feme sole with respect 
to the separate property thereby created, and there- 
fore allowed her to dispose thereof by will. A mar- 
ried woman henceforth will have a complete unre- 
stricted power of alienation over both her real and 
personal property. 


Without the intervention of any trustee.—In equity 
it has been declared that the express intervention 
of trustees is not required, for the husband will, 
for failure of others, be held as trustee: see ante, 
p. 178. But we have already seen the advan- 
tage of appointing trustees; and as it will be still 
wise to make marriage settlements, in order to pre- 
vent the wife parting with her property to her hus- 
be property will still be vested in trustees for her 

eneiit. 


0 


(2.) A marricd woman shall be capable of 
entering ito and rendering herself hable in 
respect of and to the extent of her separate 
property on any contract, and of suing and 
being sued, either in contract or im tort, or 
otherwise, in all respects as if she were a 
Jeme sole, and her husband need not be joined 
with her as plaintiff or defendant, or be made 
a party to any action or other legal proceed- 
ing brought by or taken against her; and 
any damages or costs recovered ‘by her in 
any such action or proceeding shall be her 
separate property; and any damages or costs 
recovered against her ih any such action or 
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proceeding shall be payable out of her sepa- 
rate property, and not otherwise. 


Contracts.—By the common law a married wo- 
man. was incapable of binding herself by a contract, 
although she might, as agent, contract so as to bind 
her principal, whether he were her husband or some 
other person. In Liverpool Adelphi Loan Association 
v. Huirhurst (9 Exch. 429), Pollock, C. B., says, “A 
Jeme covert is unquestionably incapable of binding 
herself by contract; it is altogether void, and no 
action will lie against her husband or herself for 
breach of it.”’ She could not even indirectly be 
made liable for a contract, as, for example, for a tort 
founded upon a contract; and neither she nor her 
husband could be sued for it: see ante, p. 143. A 
married woman could, however, acquire a right under 
a contract made with her. “It is settled law that a 
married woman, though incapable of making a con- 
tract, is capable of having a chose in action conferred 
upon her:” per Jervis, C. J., in Dalton v. Midland 
Counties Railway Company, 13 C. B. 474. She could 
therefore obtain an interest in and sue, or join in 
suing, upon a contract to pay for her services: Brash- 
Jord v. Buckingham, Cro. Jac. 77; or on a promissory 
note given to her: Guyard v. Sutton, 3 C. B. 153; or 
on a covenant to pay her anannuity: Bendixv. Wake- 
man, 12 M. & W. 97; or for shares bought by her 
with her own moneys in her own name: Dalton v. Mid- 
land Counties Railway Company, supra, subject to an 
objection being taken, if she sued in her own fame, 
that her husband was not joined as plaintiff. The 
‘exceptions to this incapacity were as follows. By 
the custom of London the wife of a freeman trading 
separately from her husband was bound by her con- 
tracts, and he was not lisble upon them, even if after 
her death he promised to pay her debts so contracted: 
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Bac. Abr. Custom of London (D). Other wives who 
might contract as if they were unmarried were, the 
wite of the King of England, the wife of a person 
civilly dead, or of an alien husband who had never 
been within the realm; by statute, a wife judicially 
separated from her husband, whilst so separated, or 
one who had obtained a protection order, while the 
desertion of her husband lasted: 20 & 21 Vict. c. 85, 
ss, 26, 21. Section 10 of the M. W. P. Act, 1870, 
enabled a married woman to effect a policy of in- 
surance upon her own life, or the life of her husband 
for her separate use as if she were a feme sole. The 
most important exception to a married woman’s in- 
capacity to contract, viz., with regard to her separate 
estute, has already been noticed (see pp. 209—214). 
A. married woman could bind herself, by her contract, 
as to real property, under the following circumstances: 
by a contract‘ under seal, acknowledged by her, under 
3&4 Will. 4, o. 74: Crofts v. Middleton, 8 De G. 
M. & G. 192; Cahill v. Cahill, W. N. 1888, p. 86; 
where she had a power of appointment, by her con- 
tract complying with the formalities required by 
the power (Sug. Powers, 8th ed. 206), and sembie, 
such formalities might be supplied: Stead v. Nelson, 
2 Beav. 245; and where she had the equitable sepa- 
rate use in realty: see ante, p.198. The M. W. P. 
Act of 1870 did not confer upon a married woman a 
general capacity of entering into contracts. Indi- 
rectly it enlarged her power of contracting by 
creating new kinds of separate property, with refer- 
ence éo which she had the same power of contracting 
as she had over her separate estate. In Howard v. 
Bank of England (L. R., 19 Eq. 301) Jessel, M. R.,. 
speaking of this Act, says: “It does appear to me’ 
that the present Act gives no power to contract to 
@ married woman which she did not possess before. 
It does make certain property, property to her 
separate use, to’ that extent carrying with it a power 
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to contract in respect of that property which every 
married woman previously possessed in a Court of 
Equity.” In Summers v. City Bank (L. R., 9 C. P. 
587), Lord Coleridge, C. J., says: “Our decision, 
under these circumstances, must not be taken to affirm, 
nor will it affirm the general proposition that under 
this Act, and without reference to particular circum- 
stances, a married woman can contract.” By the sub- 
section under consideration a statutory power of con- 
tracting has been conferred upon every married woman, 
but she is still protected from personal liability, as her 
contracts will only bind her separate property. A wife 
could contract with her husband with regard to her 
equitable separate estate, but she could not con- 
tract with him at law: Phillips v. Barnet, 1 Q. B. D. 
439, per Blackburn, J. Under the present law a wife 
may contract with her husband just as if she were 
unmarried. This new power affects her legal position 
in many respects. It is submitted that she may now 
make a valid contract with her husband for a sepa- 
ration between them without the concurrence of 
trustees on her behalf (see ante, pp. 52, 53), and that 
her covenant in a separation deed to release her claims 
upon her husband for support, and to accept the sum 
allowed by the deed in lieu of alimony, would be a 
valuable consideration, and so prevent the deed 
being considered a voluntary deed: ante, p. 55—59. 
Kiven before this Act it was decided that a married 
woman could validly contract to live apart from her 
husband: Besant v. Wood, 12 Ch. D. 605, ante, p. 60. 
She may also make any other contract with her 
husband, e. g., of partnership: Le Childs, L. R., 9 Ch. 
508. By section 24 the word “ contract ”’ includes the 
‘acceptance of any trust, or of the office of executrix 
or administratrix. She may therefore now become 
a trustee, executrix, or administratrix, just as if she 
were a feme sole, and her” husband’s concurrence will 
not be necessary. A married woman cannot, how- 
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ever, contract so as to bind her separate estate if 
there is annexed to it a restraint upon anticipation. 
(See sect. 19). 


Quasi Contracts.—It is submitted that a married 
woman may now be sued upon any obligation arising 
quasi ex contractu after 1882, as she may now be 
sued either “in contract or in tort, or otherwise, in 
all respects as if she were a feme sole.” The ano- 
malies before mentioned (ante, pp. 218, 219) will, 
therefore, no longer exist. 


Torts.—Prior to 1883 a husband was liable for 
his wife’s torts committed during marriage, except 
such as were connected with or founded upon a con- 
tract. The wife was not personally liable for her 
torts, and her separate estate was only liable for a 
fraud relating thereto, e. y., dealing with the separate 
estate by way of fraudulent representation, or for an 
actual appropriation of funds subject to the settle- 
ment and the same trusts which created the separate 
estate (Wainford v. Heyl, per Jessel, M. R.; see 
ante, pp. 141—146); but where a wife had been judi- 
cially separated from her husband, or where she had 
obtained a protection order and it was still in force, 
the wife alone was liable for her torts committed 
while the separation or desertion continued: 20 & 21 
Vict. c. 85, ss. 26, 21. As by the common law the 
property of the wife was practically transferred to 
the husband, it was just that he should be responsible 
for her wrongs. But this Act prevents a husband, 
married after 1882, acquiring any rights in his wife’s 
property otherwise than by contract with her; and 
the question arises, whether by this sub-section his 
common law liability is taken away. It is submitted 
that as the common law liability of the husband is 
not expressly taken away Tt must still remain, and 
that the Act hus made no alteration in his liability 
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other than indirectly by giving the injured person 
the right to make the separate estate of the wife 
answerable in damages for the wrong done to him. 
It has not even made the wife’s separate estate 
primarily liable as between her and her husband. In 
an action brought in respect of the wife’s tort, it is 
submitted thut the plaintiff may either sue the wife 
alone—in which case her separate property alone 
will be liable for damages and costs; or he may sue 
the husband and wife jointly and obtain judgment 
against the husband alone; or he may have the wife’s 
separate property made liable therefor, and obtain 
judgment against the husband for the residue of the 
damages and costs not recovered out of her separate 
estate. It would seem advisable that the wife should 
in no case be sued alone, as any damages or costs 
recovered against her are payable out of her separate 
property and not otherwise, and the decision in the 
action would bar the plaintifi’s right to proceed 
against the husband in case the separate property is 
insufficient to satisfy the judgment. ‘The husband’s 
liability for his wife’s torts ceases with the termi- 
nation of the coverture by death or divorce (Cape! 
v. Powell, 10 Jur., N. S. 1255), but continues so long 
as the relation of husband and wife subsists, although 
they are permanently living apart: JZead v. Briscoe, 
5 C0. & P. 484. The wife, after the husband’s 
death, is lable for all torts committed by her dur- 
ing the marriage in respect to which an action has 
not been brought and judgment given, or which 
are not barred by any Statute of Limitations: see 
Vine v. Saungers, 4 Bing. N. C. 96. For the respec- 
tive lhabilities of husband and wife for her breaches. 
of trusts and devastavits, see ante, pp. 146, 147, and 
post, Sect. 24; and as to ante-nuptial torts of wife, 
see ante, pp. 139—141. Jf issubmitted that a married 
woman will now be able to sue alone, not only in 
respect of torts relating to her ante property, but. 
E. DD 
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also in respect of personal torts; but that her right 
of action in the latter case will not debar her husband 
from suing also for any wrong to him arising out of 
the same tortious act. 


Suinc anD BEING Suzep.—With regard to actions 
in which a married woman was a party, the practice 
prior to the coming into operation of this Act was 
regulated by Ord. XVI. r. 8 of the Judicature Acts. 
Subject to the power given by this rule to the court or 
a judge to allow a married woman to sue or be sued 
alone, she could only sue as plaintiff by her next friend, 
according to the former practice of the Court of 
Chancery, and the husband was joined as a defendant: 
Roberts v. Evans, 7 Ch. D. 830. An exception was 
made by sect. 11 of the Married Women’s Property 
Act, 1870, which empowered a married woman to 
sue alone in respect of her separate estate created by 
that Act; but not to be sued alone: JZancocks v. 
Lablache,3 C. P.D. 197. It was necessary in an ac- 
tion against a married woman to join her husband as a 
co-defendant. The head-note in Atwood v. Chichester 
(3 Q. B. D. 722) states in effect that when a married 
woman has separate estate, without power of anticipa- 
tion, a creditor to obtain payment thereout must join 
as defendants her husband and the trustees of her 
settlement; but this is clearly wrong. ‘The judg- 
ments only refer to separate estate, and her contracts 
do not bind her separate estate, to which is annexed 
a restraint upon anticipation: Chapman v. Biggs, 
W. N. 1883, p. 92. In order to charge the wife’s 
equitable separate estate, her trustee was not a 
necessary party to the action (Davies v. Jenkins, 
6 Ch. D. 728; Picard v. Hine, L. R., 5 Ch. 274); 
but when it was sought to obtain an order directing 
the trustee to pay the amount recovered by the 
judgment, he, was a necessary party (Collett v. 
Dickenson, 11 Ch. D. 687), and it is ‘submitted that 
this rule will still obtain. A married woman is now 
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under no incapacity to sue; her capacity to be sued 
is qualified by the fact that, although she may be 
sued alone, she cannot be made personally liable. 
The rule laid down in Ortner v. Fitzgibbon (50 L. J., 
Ch. 17), and Durrant v. Ricketts (8 Q. B. D. 178), 
that the procedure under Ord. XIV. does not apply 
to the case of married women, will still hold good; 
and subject to the exception introduced by seoc- 
tion 1 (5) they will not be liable to the bankruptcy 
laws. It will not be necessary for her to give secu- 
rity for costs when she sues alone (Zhre/fall v. 
Wilson, 8 P. D. 18; Severance v. Civil Service Supply 
Association, 48 L. T’. 485), and she will be able to sue 
in formd pauperis alone without special leave. Any re- 
lief may be obtained by her, and against her, except 
such as would make her personally liable. <As ahe 
has full capacity to contract, a decree for specific per- 
formance may be obtained against her, and an injunc- 
tion may also be granted against her. One efiect of 
this sub-section is to remove a married woman from 
the list of persons under disability, and in future the 
provisions of the Statutes of Limitations will apply 
to her as if she were unmarried. If a feme sole isa 
party to an action, and marries, it will not be neces- 
sary to obtain leave to amend the parties to the action, 
as no amendment will be required. 


Damaces anp Costs.—It is submitted that the 
effect of this sub-section is to make the separate 
property of a married woman, whether equitable or 
statutory, liable for any damages or costs ih any 
action in which she sues or is sued. For cases in 
which it was held liable before the Act, see ante, pp. 
212, 213. The lability will attach to the separate 
property which she has at the time of judgment, as to 
which no restraint upon anticipation exists, whether 
such separate property is in possesgion or In expec- 
tancy. In The National Provincial Bank v. Thomas (24 
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W. R. 1018), the Court refused an injunction upon an 
interlocutory application made in an action to obtain 
payment of a debt out of separate property to restrain 
a married woman from alienating it pendente lite ; but 
V.-C. Malins, in Robinson v. Pickering (16 Ch. D. 
371), granted a similar injunction, and it is sub- 
mitted that it should be granted in all cases where 
such alienation would be likely to deprive the plain- 
tiff of his remedy. Before the Act, the following 
rules obtained with regard to costs. The separate 
estate of a married woman was liable for costs where 
it was the subject-matter of the action: Burice v. 
Barlee, 18. & S. 100. Butif there was a restraint 
upon anticipation, the costs could not be charged on 
future income, but could be paid out of arrears: 
Moore v. Moore, 1 Col. 54. As to costs of litigation 
between husband and wife, see Walrond v. Walrond, 
John. 18; Lampert v. Lampert, 1 Ves. 21. Where 
a husband and wife sued or defended jointly, the 
costs were payable by him or to himalone. See gene- 
rally, as to costs, Morgan and Davey’s Costs, 256— 
263. For cases in which costs have been ordered to 
be paid out of separate estate, with a restraint upon 
anticipation, under the 12th section of the M. W. P. 
Act, 1870, which makes such estate liable for a mar- 
ried woman’s ante-nuptial debts: see ante, pp. 282, 
238, 470. 


(3,) Every contract entered into by a mar- 
ried woman shall be deemed to be a contract 
entered into by her with respect to and to 
bind her separate property, unless the con- 
trary be shown. 


Before this Act came into,operation contracts made. 
by a married woman did not bind her separate estate, 
unless they were made with express reference thereto,. 
or the nature of the contract was sufficient to show that 
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it was her intention to bind her separate estate: see 
ante, pp. 209—214. It was often difficult for a trader 
to prove that a married woman had contracted with 
him on the faith of her separate estate; and if he 
could not prove it, and the husband was not liable, 
he was without a remedy. The burden of proof will 
now be upon the wife, if she seeks to escape liability 
upon her contracts ; and this may give rise to many 
controversies between husband and wife as to who is 
really liable upon her contracts. Before 1883 the 
presumption of law was, that where husband and 
wife were living together she had his authority to 
bind him by her contract for articles suitable to that 
station which he permitted her to assume: see ante, 
pp. 121—124. Where they were living apart, the pre- 
sumption was that her contracts bound her separate 
estate and not her husband. The presumption 1s 
now made general, and exists where they are living 
together. It is submitted that in the latter case the 
husband will still be alone liable upon contracts made 
by his wife in respect to such matters, c.y., household 
expenditure, &c., as are usually under the control of 
the wife, or where the wife carries on her husband’s 
business for him: see ate, pp. 124—126. The pre- 
sumption that the wife contracted with reference to 
her separate estate may also be rebutted by her 
proving that her husband expressly authorized her 
to enter into the contracts, or that be has ratified 
them, or that he refused to provide her with things 
necessary for her subsistence. But in all these cases 
it is submitted that unless the tradesmen knew of the 
husband’s liability, and gave credit to him, ahd not 
the wife, sh will still be liable upon her contracts as 
well as her husband. She will be in the position of 
an agent who contracts on behalf of an undisclosed 
principal. The person contracting with her may, 
when he discovers thatethe husband authorized the 
contract, elect either to sue her or her husband. If 
she is made to pay the debt or perform her part of 
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the contract, she will have her remedy against her 
husband. As to the husband’s liability for the con- 
tracts of his wife when she is living apart from him, 
see ante, pp. 129—139. 


(4.) Every contract entered into by a mar- 
ried woman with respect to and to bind her 
separate property shall bind not only the 
separate property which she is possessed of 
or entitled to at the date of the contract, but 
also all separate property which she may 
thereafter acquire, 


This sub-section alters the law as declared in Pike 
v. Fitzgibbon (17 Ch. D. 454) by the Court of Appeal. 
It was there decided that a judgment upon a contract 
made with a married woman could only reach the 
separate property which she had at the time of the 
contract, or the residue of such property belonging 
to her at the date of the judgment. If, therefore, 
between the time of making the contract and of the 
judgment, a wife alienated all her separate property, 
the creditor had no remedy: see also Smith v. Lucas, 
18 Ch. D. 531, and ante, pp. 206, 210. The wording 
of this sub-section is not free from obscurity, but it 
is clear that, although it declares that a contract of a 
married woman binds the separate property she was 
possessed of at the time of making it, the contract 
does not create a charge upon it; ard if at the time 
of getting the judgment it has all been disposed of, 
the creditor will not be able to follow it: It is sub- 
mitted that the creditor will be able to enforce his 
judgment against all the separate property which she 

ossesses at the date of the judgment, and that, pro- 
baal. would be ascertainél by an inquiry. ‘The 
separate property to which a restraint upon antici- 
pation is annexed will still be unavailable to the 
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creditor, unless the restraint has been removed before 
judgment: see sect. 19. The extent to which the 
contracts of a married woman affect the corpus of 
property where she has a limited interest to her 
separate use, with a power of appointment over the 
corpus, has already been dealt with: ante, pp. 214— 
216. It is submitted that the word “acquire” is equi- 
valent to “become possessed of or entitled to,” and 
therefore includes o remainder in real estate, rever- 
sionary interests in personalty, and, in fact, any pro- 
perty in which she may have any beneficial interest 
In possession or expectancy. 


(5.) Every married woman carrying on a 
trade separately from her husband shall, in 
respect of her separate property, be subject 
to the bankruptcy laws, in the same way as 
if she were a feme sole. 


A. married woman may carry on a trade either as 
a principal or as an agent, and in the latter case sho 
may be an agent for her husband or fora stranger. It 
is only where she is trading on her own account that 
she can in any way be subject to the bankruptcy 
laws. It is submitted that if she is carrying on 
business in partnership with her husband, this will 
be carrying on a trade separately from her husband, 
as, gud her own interest, aie is a principal, and that 
her exemption is only where she is acting as his 
agent. Whether the wife is or is not trading 
separately from her husband will be a questton of 
evidence. dt is submitted that the presumption 
will still hold good, that where the husband and 
wife are living together, and the wife carries on a 
business, she is only the agent of her husband: 
Phillipson v. Hayter, La R., 6 C. P. 38. See ante, 

p. 126, 127, for other cases in which it has been 
held that the wife was trading as the agent of her 


408 THE LAW OF HUSBAND AND WIFE. 


husband. It is submitted that in those cases where 
before the Act the trade, property, and the profits 
of the trade, or the profits alone (the stock in trade 
belonging to the husband), belonged to the wife as 
her separate property, she will be considered as 
trading separately from her husband. See Ashworth 
v. Outram (5 Ch. D. 923), and the cases cited ante, 
yp. 191, 192, as to what constitutes separate trading 
y the wife. Before this Act a married woman 
could not be made a bankrupt: see Ive Grrissell, 12 
Ch. D. 484, and ante, pp. 219, 220. The exceptions 
to this general rule were as follows :— Before 1883 a 
married woman could be made a bankrupt—(a) where 
she was trading as a feme sole by the custom of London 
in respect of debts contracted in the course of such 
trading (Lavie v. Philips, 3 Burr. 1783) ; (b) where 
the husband was civilly dead, c.g. where he was in exile, 
or had been transported (Lx parte Franks, 7 Bing. 
762); (c) where she was living apart from her husband 
under a decree for judicial separation, or a protection 
order: 20 & 21 Vict. c. 85, ss. 21, 26; Ramsden v. 
Brearley, Li. R., 10 Q. B. 147. A woman married 
before 9th August, 1870, cannot during coverture be 
made a bankrupt in respect of debts contracted by 
her whilst single, such debts having become her 
husband’s; and the M. W. P. Act of 1870, although 
it made her separate property liable for her ante- 
nuptial debts, did not, it is submitted, make her also 
liable to bankruptcy in respect of them. ‘An order 
under section 5 of the Debtors Act, 1869, has been 
made against a married woman for payment when 
judgment was recovered against her in an action in 
which she did not appear, and therefore did not 
plead coverture: thus rendering her liable to im- 
prisonment in default of obeying the order: Dillon v. 
Cunningham, L. R., 8 Ex. 83. 

No provision similar to this sub-section was in- 
serted in the M. W. P. Act of 1870, nor was it 
then required, because the only separate property 
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liable for the fulfilment of a married woman’s 
engagements was that which she had at the time 
of making them. This Act makes a married 
woman’s after-acquired property also liable for her 
contracts, and it is for her protection that she is, 
to the extent of her separate property, made sub- 
ject to the bankruptcy laws, as a certificate of dis- 
charge will free her after-acquired property from 
any liability. It is submitted that by the com- 
bined effect of this sub-section and of section 19, 
her separate property with a restraint upon anticipa- 
tion will still be exempt from lability. It is true 
that where a married woman has been sued under 
section 12 of the Act of 1870, such property has 
been made lable for her ante-nuptial contracts (see 
post, p. 440); but that case is not analogous to this 
sub-section, because upon marriage the property 
might have been so settled in order.to defeat her 
creditors, and if without the husband’s knowledge 
of the fraud the settlement could not have been 
set aside. On the other hand, in making contracts 
with a married woman, the person contracting knows 
that her separate estate without power of anticipation 
is not liable upon her contracts; while in contracting 
with a single woman, there is no restraint upon an- 
ticipation, because it only exists during coverture. 


2. Property of a woman married after the Act 
to be held by her as a feme sole. |—Every woman 
who marries after the commencement af this 
Act shall be entitled to have and to hold as 
her separate property, and to dispose of in 
manner aforesaid, all real and_ personal 
property which shall belong to her at the 
time of marriage, or shall be acquired by or 
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devolve upon her after marriage, including 
any wages, carnings, money, and property 
gained or acquired by her in any employ- 
ment, trade, or occupation, in which she is 
engaged, or which she carries on separately 
from her husband, or by the exercise of any 
literary, artistic, or scientific skill. 


Before this Act came into operation, the marriage 
itself acted as a conveyance of nearly all the 
wife’s property to the husband. Now, so far as a 
woman’s proprietary rights are concerned, any mar- 
nage solemnized after 1882 will not affect them, any 
more than it will affect the proprietary rights of her 
husband. The property which she has at the time 
of marriage, and all property coming to her after 
marriage, will be her separate property. This section 
does not preclude a woman entering into any contract 
as to the destination of her property. Thus, she may, 
in the settlement made upon her marriage, covenant 
to settle her present or atter-acquired property upon 
the trusts of the settlement. The Act does not alter 
the devolution of the property of the wife upon her 
death intestate, and such devolution will follow the 
rules stated antec, p. 234. The husband’s rights 
at common law in his wife’s real and persona! pro- 
perty have already been referred to in the notes to 
the first sub-section of section 1 of this Act. It 
will not be necessary under this section to consider 
what construction the words “acquired” or “devolve” 
should receive. It is clear that a woman who marries 
after 1882 will have the same rights as to acquisition, 
holding, or disposition, of her property as if she were 
a feme sole, and her receipt or discharge for the pay- 
ment or transfer of any fund or property to her will 
be sufficient. Ag her husband will acquire no rights 
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in her property, the doctrine as to an equity to a 
settlement will not concern women marrying after 
1882; nor can they make a settlement in fraud of 
marital rights, for the sufficient reason that their 
husbands will not be entitled to any rights in their 
property. Itis submitted that the husband’s right 
to curtesy out of his wife’s lands is not taken away 
by this Act, inasmuch as it has been held that a 
husband is entitled to curtesy out of his wife’s sepa- 
rate estate: see ante, pp. 90, 91. 


3. Loans by wife to husband. |—Any money 
or other estate of the wife lent or entrusted 
by her to her husband for the purpose of any 
trade or business carried on by him, or other- 
wise, shall be treated as assets of her hus- 
band’s estate in case of his bankruptcy, under 
reservation of the wife’s claim to a dividend 
as a creditor for the amount or value of such 
money or other estate after, but not before, 
all claims of the other creditors of the hus- 
band for valuable consideration im money or 
money’s worth have been satisficd. 

This section is apparently copied from the 5th 
section of Bovill’s Act (28 & 29 Viet. c. 86). This 
Act permitted persons, under certain conditions, to 
lend money to persons in trade under an” agree- 
ment to receive a rate of interest varying with the 
profits of the trade, without incurring the liabilities 
attaching’ to partners (sect. 1); ‘‘ but in the event 
of any such trader as aforesaid being adjudged 


a bankrupt, or taking» the benefit of any Act for 
the relief of insolvent debtors, yr entering into 
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any arrangement to pay his creditors less than 
twenty shillings in the pound, or dying in insolvent 
circumstances, the lender of any such loan as afore- 
said shall not be entitled to recover any portion of 
his principal, or of the profits or interest payable in 
respect of such loan... . until the claims of the 
other creditors of the said trader for valuable consi- 
deration in money or money’s worth have been satis- 
fied:” sect. 5. The section under consideration 
differs from Bovill’s Act, in that it applies in express 
terms only to bankruptcy; but it is submitted that it 
will be construed so as to reach the other cases 
expressly provided for by Bovill’s Act; and will 
therefore include cases of liquidation by arrangement 
and composition with creditors, and the administra- 
tion of her assets when she dies in insolvent circum- 
stances: see Judicature Act, 1875, sect. 10. It has 
been decided that section 5 of Bovill’s Act does not 
deprive a lender of his right to retain any security 
which he may have taken (Ex parte Sheil, 4 Ch. D. 
789; and Hr parte Mills, L. lt., 8 Ch. 569); and it 
is submitted that the same rule will be followed in 
the case of women lending moncy to their husbands, 
and taking a specific security. The policy of this 
section is evidently to protect creditors, and to dis- 
courage the wife of a trader lending to her husband 
her separate property for the purposes of his business. 
It will be better for her, if she wishes to lend money 
to a person in trade, to lend it to a stranger; as in 
that case, unless the interest is to vary with the 
profits of the business, she would rank part passe with 
his other unsecured creditors. It is submitted that if 
the trustees of a married woman have power to lend 
part of the settled property to her husband for the 
purposes of his business, they will rank pari passu 
with his unsecured creditors. A married woman 
may take advantage of Boviil’s Act (which was said 
by Jessel, M. R.,ein Pooley v. Driver, 5 Ch. D. 458, 
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to her husband without incurring the risks of a 
partner. Unless the present Act had contained some 
such provision as that under consideration, a husband 
could carry on trade with apparently an ample stock 
and capital, and then, in the event of his failing, his 
creditors would find that nearly all the capital had been 
lent to him by his wife out of her separate property. 
This section being clearly designed for the protection 
of trade creditors, it is submitted that, despite the 
words “ or otherwise,” it will not apply to cases where 
the wife has lent money to her husband not in trade. 
Before this Act a married woman has boen allowed 
to prove as a creditor in an administration action in 
respect of a loan to her husband out of her separate 
estate: Woodard v. Woodward, 3 De G. J. & S. 
672. So, also, where she has mortgaged her lands 
for his benefit: see ante, p. 84. 


4. Execution of general power.|—The exc- 
cution of a general power by will by a 
married woman shall have the cffect of 
making the property appointed hable for her 
‘debts and other habilities in the same manner 
as her separate estate is made liable under 
this Act. 


The question how far a married woman’s contracts 
affect the corpus of property in which she has a 
limited interest only with a power of appointing the 
remainder or reversion, has been already considered : 
see ante, pp. 214—216. It is submitted, that under 
this section the property appointed will be liable for 
her debts, although she had no interest in the pro- 
perty during her life.» The section only refers to 
general appointments by will. Tbe 27th section of 
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the Wills Act, 1837, enacts that a devise or bequest in 
general terms of real or personal property shall include 
any property coming within the description of the 
property over which the testator may have a general 
powerof appointment. As the willof a married woman 
dying after 1882 will be as valid asif made by a feme 
sole, this section of the Wills Act becomes important 
in considering the subject. In the administration of 
the estate of a married woman the property appointed 
will be the last resorted to for the payment of her 
debts. Unless the power of appointment is exercised, 
the property will belong to those entitled in default 
of appointment, just as in the case of a man failing 
to execute a general power of appointment. 


5. Property acquired after the Act by a woman 
married before the Act to be held by her as a feme 
sole. |—Every woman married before the com- 
mencement of this Act shall be entitled to 
have and to hold and to dispose of in manner 
aforesaid as her separate property all real 
and personal property, her title to which, 
whether vested or contingent, and whether 
In possession, reversion, or remainder, shall 
accruc after the commencement of this Act, 
including any wages, carnings, money, and 
property so gained or acquired by her as 
aforesaid. 


In treating of the scope of this section it will be 
necessary to divide women married before 1883 into 
two classes, viz.: those married before the 9th August, 
1870, and those fharried after that date. Section 1 of 
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the Act of 1870 applies to women married before it 
was passed, as well as to those married afterwards. 
It provided that “the wages and earnings of any 
married woman acquired or gained by her after the 
passing of this Act, in any employment, occupation, 
or trade in which she is engaged, or which she 
carries on separately from her husband, and also any 
money or property so acquired by her through the 
exercise of any literary, artistic, or scientific skill, 
and all investments of such wages, earnings, money, 
or property shall be deemed and taken to be pro- 
perty held and settled to her separate use, indepen- 
dent of any husband to whom she may be married, 
and her receipt alone shall be a good discharge for 
such wages, earnings, money, and property.”” The 
Act of 1870 only created new classes of separate pro- 
perty, and did not give separate property a legal 
existence. It was therefore held, in Jte Poole’s 
Estate (6 Ch. D. 739), that the earnings of a married 
woman since the passing of that Act were equitable 
assets. It is submitted that her earnings, &c., after 
1883 will be her legal property, and will upon her 
death vest in her executor virtute officii, and so be 
legal assets. As to what constitutes separate trading, 
see ante, pp. 191, 192. In Laporte v. Cosstich (28 
W. i. 131), if was settled that if a husband takes 
such a part in his wife’s business a3 to make himself 
personally liable, the business is not carried on sepa- 
rately from the husband within the meaning of the 
Married Women’s Property Act, 1870. Blackburn, J., 
said : ‘Separate, here, does not mean bodily separate. 
The husband and wife may very well live together, 
and yet there may be a separate trading. The hus- 
band might for this purpose be only in the position 
of a lodger; but where, as here, the husband takes 
such a part in carrying on the business as to make 
himself personally liablé, there cannot be a separate 
trading:”’ see also Lovell v. Newton, 4 C. P. D. 7, 
and <Ashiorth v. Outram, 5 Ch. D. 928. Sections 7 
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and 8 of the Act of 1870, only apply to women 
who married on or after 9th August, 1870. They 
provided, that “where any woman married after 
the passing of this Act shall during her marriage be- 
come entitled to any personal property as next of 
kin, or one of the next of kin of an intestate, or to 
any sum of money not exceeding 200/. under any 
deed or will, such property shall, subject and with- 
out prejudice to the trusts of any settlement affect- 
ing the same, belong to the woman for her separate 
use, and her receipts alone shall be a good discharge 
for the same;” and, “where any freehold, copy- 
hold, or customaryhold property shall descend upon 
any woman married after the passing of this Act as 
heiress or co-heiress of an intestate, the rents and 
profits of such property shall, subject and without 
prejudice to the trusts of any settlement affecting 
the same, belong to such woman for her separate 
use, and her receipts alone shall be a good discharge 
for the same.” The word “entitled, used in the 
7th section of the Act of 1870, was held to mean 
“ entitled in possession,” in a case where, before the 
Act, the wife, then a feme sole, was entitled in expec- 
tancy: Lane v. Oakes, 30 L. T. 726. This case 
followed Archer v. Kelly (8 W. R. 684), in which 
Kindersley, V.-C., held that ‘becomes entitled” 
signified a change of position from expectancy to 
possession: see also ate, pp. 319—330, as to the con- 
struction of this and similar expressions in marriage 
settlements. The wider scope of section 5 of the pre- 
sent Act is evident upon comparing it with sections 
1, 7 and 8 of the Act of 1870. It applies to women 
whenever married; to all kinds of property, whether 
coming to them by gift, deed, will, intestacy or other- 
wise, and it gives them the legal as well as the bene- 


ficial interest. ; 


“Sua accrbe.”—lIt is submitted that the deci- 
sion in Lane v. Oakes (supra) is not applicable to the 
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words of this section. Instead of “ become entitled,” 
the words used are, “her title to which, whether 
vested or contingent, and whether in possession, rever- 
sion or remainder, shall accrue.”’ These words appear 
to be used on purpose to make it clear that the rights 
of husbands in property to which the wife was en- 
titled under any instrument executed or made before 
1883 should remain unaffected. Im order to make 
the meaning of this section more apparent, the follow- 
ing supposititious cases and opinions are appended. 
Under the will of a testator dying before 1883, A. 
and B., two married women, are each entitled upon 
the death of C. to the following different kinds of 
property: (1) Estates in fee simple, (2) leaseholds, 
and (3) to a sum of 5,000/. consols. No settlement 
was made upon their marriage, and the gifts were 
made directly to them, without the intervention of 
trustees and not to their separate usé. <A. and B. 
are also entitled to choses in action conferred upon 
them in 1882. A. married her present husband in 
1869, and B. in 1873. C. died on the Ist lebruary, 
1883. What are the respective rights of A. and B. 
and their husbands in the foregoing different classes 
of property ? In all these cases the title of the 
married woman accrued before 1883. A.’s husband 
will therefore have the legal estate in the realty 
during the coverture, and will take the rents and 
pe She will only be able to dispose of it with 

is concurrence and by deed acknowledged. Ler 
only right in the leaseholds will be contingent upon 
surviving him and his not having dispused thereof. 
He can reduce the 5,0007. into possession, and it will 
become his own, subject to her equity to a settlement: 
see ante, pp. 243—58. If the chose in action is legal, 
he has during the coverture the right to reduce it 
into possession: see anteypp. 101—6. The rights of 
B. and her husband are precisely the same as those 


of A. and her husband. Now, suppose A. and B. 
E. EE 
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are entitled as before upon the death of C., as co- 
heiresses and next of kin to a person who died in 
1882, the rights of A. and her husband will be 
the same as before mentioned. But although B.’s 
husband will still have the legal estate, she will be 
entitled to the rents and profits of the realty as 
her separate property (quere, whether entitled to 
the corpus: seg Re Voss, 138 Ch. D. 504). B. 
will also be entitled to the beneficial interest in 
the leaseholds and in the consols, but in order to 
convey or transfer them, her husband’s concurrence 
will still be necessary, unless in the latter case she 
has registered the stock in her name: see Howard v. 
Bank of England, L. R., 19 Eq. 295. Where a 
married woman takes after 1883 as the appointee of 
a particular power arising under an instrument exe- 
cuted or made before 1883, her title to the property 
appointed witl be considered to have accrued before 
1883, because a person taking under a particular 
power of appointment takes under the instrument 
creating the power. 


6. As do stock, Sc. to which a married woman 
as entitled. |All deposits in any post office or 
other savings bank, or in any other bank, all 
annuities granted by the commissioners for 
the reduction of the National Debt or by any 
other person, and all sums forming part of 
the public stocks or funds, or of any other 
stocks or funds transferable in the books of 
the governor and company of the bank of 
England, or of any other bank, which at the 
commencement of this Act are standing in 
the sole name of a married woman, and all 
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shares, stock, debentures, debenture stock, 
or other interests of or in any corporation, 
company, or public body, municipal, com- 
mercial, or otherwise, or of or in any indus- 
trial, provident, friendly, benefit, building, 
or loan society, which at the commencement 
of this Act are standing in her name, shall 
be deemed, unless and until the contrary be 
shown, to be the separate property of such 
married woman; and the fact that any such 
deposit, annuity, sum forming part of the 
public stocks or funds, or of any other stocks 
or funds transferable in the books of the 
governor and company of the bank of Eng- 
land or of any other bank, share, stock, 
debenture, debenture stock, or other interest 
as aforesaid, is standing in the sole name of 
a married woman, shall be sufficient primd 
facie evidence that she is beneficially entitled 
thereto for her separate use, so as to authorize 
and empower her to receive or transfer the 
same, and to receive the dividends, interest, 
and profits thereof, without the concurrence 
of her husband, and to indemnify the post- 
master-general, the commissioners for the 
reduction of the National Debt, the governor 
and company of the bank of England, the 
governor and company of the bank of Ire- 
EE2 
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land, and all directors, managers, and trustees 
of every such bank, corporation, company, 
public body, or society as aforesaid, in respect 
thereof. 


Sections 6—10 of the present Act supersede sections 
2—5 of the Act of 1870, except as to rights acquired 
and liabilities incurred by virtue of such sections. 
The much wider range of the present Act will appear 
upon comparing the subjoined summary of the pro- 
visions of each of these Acts respectively. 


The Act of 1882 applies to— 
(1) Deposits in any bank. 


(2) Annuities granted by the 
National Debt Commis- 
sioners or by any other 
erson. ’ 

(3) Public stocks and funds of 
any amount. 

(4) All shares, stock, deben- 


The Act of 1870 applies to— 
Deposits in savings banks and 
post office savings banks. 
Annuities granted by the said 
Commissioners only. 


Public stocks and funds not 
less than 207. 
Fully paid-up shares, deben- 


ture, debenture stock of 
any incorporated or joint 
stock company, to the 
holding of which no lia- 
bility is attached. 


ture, debenture stock, or 
other interest of or in any 
corporation, company, or 
public body, municipal, 
commercial or otherwise, 
with no limitation as to 
fully paid-up shares or lia- 
bilit 


All shares, &c. in such societies 
to which no liability at- 
taches. 


(6) All ates &c. in any pro- 
vident, friendly, benefit, 
building or loan society, 
without limitation as to 
liability. 


All these different classes of property standing in 
the sole name of a married woman on January Ist, 
1883 (sect. 6), or subsequently placed, registered, &c. 
in her sole name (sect. 7), or standing on the Ist 
January, or subsequently placed, &c. in her name 
jointly with any person oi persons other than her 

usband (sect. &), are to be considered her separate 
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property, unless and until the contrary be shown, 
although they are not expressed to be to her separate 
use. This will entitle her, without the concurrence of 
her husband, to receive or transfer such property, 
and to receive the dividends, interest, and profits 
thereof, and will indemnify the companies, societies, 
corporations, &c. making such transfers and pay- 
ments. It will be no longer necessary, as it was 
under the Act of 1870, for a married woman to 
apply to a company to register stock in her name 
as “a, married woman entitled to her separate use.” 
The mere fact that the stock 1s standing in her name 
is primd facie evidence that it is her separate property. 
Such a presumption may, of course, be rebutted by 
evidence, c.g. that she is a trustee of the stock, or 
that some one else has placed it in her name without 
her knowledge: Pugh and Sharman’s Case, L. Kt., 
13 Eq. 566, Under the Act of 1870,4t was neces- 
sary for a company, before registering stock in the 
name of a married woman under that Act, to in- 
vestigate her title (22. v. Carnatic Rail. Co., L. Xt., 
8 Q. B. 299); but that will be of course no longer 
necessary. Section 7 of the Act of 1870 only gave a 
married woman the beneficial interest, so that until 
the stock had been placed under section 3 in her name 
as a married woman entitled for her separate use she 
could not transfer it without the concurrence of her 
husband: Howard v. Bank of England, L. R., 19 Eq. 
295. For cases where, under section 3 of the Act of 
1870, stock was transferred into a married woman’s 
name, see Le Bartholomew's Estate (6 W. N..234), 
and Le Butlin’s Trusts (5 W.N.251). The statutory 
indemnity given by section 6 of the present Act is new. 
It is submifted that, with regard to the classes of pro- 
perty coming within these sections, the husband has 
no right to reduce them into possession. If the hus- 
band has transferred stock into his wife’s name before 
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the Act, it will primd facie be an advancement for her, 
and will be her separate property. 

The Postmaster-General has issued the following 
notification as to deposits by married women in the 
Post Office Savings nae :—‘ (a) All deposits which, 
on the Ist of January, 1883, are standing in the sole 
name of a married woman will be deemed, unless 
and until the contrary is shown, to be the separate 
property of such married woman; and the fact that 
any deposit is standing in the sole name of a married 
woman will be considered primd facie evidence that 
she is beneficially entitled thereto for her separate 
use, so as to authorize and empower her to withdraw 
and receive the same, without the concurrence of her 
husband. (5) All deposits which, on or after the 
Ist of January, 1883, are made in the sole name 
of any married woman will be deemed, unless and 
until the contrary is shown, to be her separate pro- 
perty, and payment of such deposits, and all interest 
accruing thereon, will be made to the receipt of such 
married woman alone, without the concurrence of her 
husband. (c) Where any deposit stands, on the Ist 
of January, 1883, or 1s at any time thereafter made, 
in the name of a married woman jointly with any 
other person or persons, whether such married woman 
is expressed to be a trustee or not, such married 
woman will be deemed entitled to such deposit, so 
far as her interest therein extends, as her separate 
property, and the concurrence of her husband in any 
receipt, or other proceeding relating to such deposit, 
will not be required. (¢) Any woman who marries 
while she is a depositor should forward to the con- 
troller of the savings bank a certificate of her mar- 
riage, together with her deposit book, and the deposits 
will thereupon be entered in her married name, but 
she will not, by so doing, lose any power of receiving 
payment of the same, or uf any interest thereon, 
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without the concurrence of her husband, but the 
deposits will remain her separate property. (e) If 
any deposit is made by a married woman by means 
of moneys of her husband without his consent, the 
husband may apply, by summons or otherwise in a 
summary way, to any judge of the High Court of 
Justice in England or in Ireland, or in England to 
the judge of the county court of the district, or in 
Ireland to the chairman of the Civil Bill Court of 
the division, in which either party resides, and the 
judge of the High Court of Justice or of the county 
court, or the chairman of the Civil Bill Court, may, 
upon such application, order such deposit, and the 
interest thereon, or any part thereof, to be paid to 
the husband, and may make such order for the costs 
of and consequent on the application as he thinks fit. 
(7) No deposit of the husband made by or in the 
name of his wife in fraud of his creditors will be 
valid as against such creditors; but any moneys so 
deposited may be followed for the benefit of the 
creditors. (g) Deposits belonging to a married 
woman may be bequeathed by her will to any 
person she may choose, but in the event of her 
dying without a will, her husband, if he survives 
her, will be entitled to such deposits.”” Similar 
instructions have been given as to Post Office 
Annuities. 


7. As to Stock, &e. to be transferred, &c. to 
a Married Woman. |—All sums forming part of 
the public stocks or funds, or of any other 
stocks or funds transferable in the books of 
the bank of England or of any other bank, 
and all such deposits and annuities respec- 
tively as are mentioned in the,last preceding 
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section, and all shares, stock, debentures,. 
debenture stock, and other interests of or in 
any such corporation, company, public body, 
or society as aforesaid, which after the com- 
mencement of this Act shall be allotted to or 
placed, registered, or transferred in or into, 
or made to stand in the sole name of any 
married woman shall be deemed, unless and 
until the contrary be shown, to be her sepa- 
rate property, in respect of which, so far 
as any liability may be incident thercto, her 
separate estate shall alone be hable, whether: 
the same shall be so expressed in the docu- 
ment whereby her title to the same is 
created or certified, or in the books or re- 
gister wherein her title is entered or re- 
corded, or not. 

Provided always, that nothing in this Act 
shall require or authorize any corporation or 
joint stock company to admit any married 
woman to be a holder of any shares or stock 
therein to which any lability may be inci- 
dent, contrary to the provisions of any Act 
of Parliament, charter, bye-law, articles of 
association, or deed of settlement regulating 
such corporation or company. ° 


Before the Married Woraen’s Property Acts a 
married woman could make her separate estate liable. 
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upon a contract to take shares in a company, whose 
deed of settlement did not prevent married women 
being shareholders, and she might be made a con- 
tributory: Mrs. Matthewman’s Case, L. B., 3 Hq. 
781; and, generally speaking, 80 might her hus- 
band : Luar «’s Case, 1 De G, F. & J. 533; 

D’ Ousley’s Case (Eur. Arb.), I. T1387: ; even if 
he disapproved of the purchase: Scarisbrich’s Case 
(Eur. Arb.), L. T. 105. But in a late case the 
estate of the husband was held not to be hable where 
he had bought shares in the name of his wife, the 
company having accepted her as a shareholder with- 
out any misrepresentation or concealment on the part 
of the husband: Re London, Bombay, and Mediter- 
ranean Bank, 18 Ch. D. 581. See Le parte Rhodes 
(7 W. Rt. 510) as to a case in which neither husband 
nor wife might be liable. Upon the marriage of a 
female shareholder or contributory the husband _be- 
came liable: Burdinson’s Case,3 De G. & 8.18; Lang’s 
Case, L. R., 4 App. Cas. BAT, and sect. 78, Companies 
Act, 1862. By the M. W. P. Act, 1870, a married 
woman could only be a member of a company in 
respect of fully paid-up shares or stock, to the holding 
of which no liability was attached. Section 78 of the 
Companies Act provides, that ‘if any female contri- 
butory marries, either before or after she has been 
placed on the list of contributories, her husband shall, 
during the continuance of the marriage, be liable to 
contribute to the assets of the company the same sum 
asshe would have been lable to contribute if she had 
not married, and he shall be deemed to be a eqntribu- 
tory accordingly.” In The West of England Bank, 
Ex parte Hatcher (12 Ch. D. 284), it was held that the 
Niability of a husband, under this section, upon the 
winding-up of a company to contribute to its assets 
was not lmited by the M. W..P. Act, 1874, to the 
interest acquired by hirf in right of his ‘wife, but that 
he was liable as a contributory m his own right. 


426 THE LAW OF HUSBAND AND WIFE. 


Section 7 of the present Act, with regard to shares, &e. 
allotted to, or placed, registered, or transferred in or 
into, or made to stand in the sole name of a married 
woman, excludes the husband’s liability and makes 
her separate property alone liable. The effect of this 
may be to induce companies to alter their articles 
of association so as to exclude married women from 
being shareholders, or at any rate to be careful about 
admitting them; or else, if they have no separate 
estate, neither they nor their husbands will be liable: 
Re London, &e. Bank, 18 Ch. D. 581, and Ex parte 
Rhodes, 7 W. R. 510. It is submitted that the deci- 
sion in the West of England Bank Case, supra, will 
not be followed as to women shareholders marrying 
after the passing of the Act. 


8. Investments im joint names of married 
women and others. |—AIl the provisions herein- 
before contained as to deposits in any post 
office or other savings bank, or in any other 
bank, annuities granted by the commissioners 
for the reduction of the National Debt or by 
any other person, sums forming part of the 
public stocks or funds, or of any other stocks 
or funds transferable in the books of the 
Bank of England or of any other bank, shares, 
stock, debentures, debenture stock, or other 
interests of or in any such corporation, com- 
pany, public body, or society as aforesaid 
respectively, which at the commencement of 
this Act shall be standing.in the sole name of 
a married woman, or which, after that time, 
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shall be allotted to, or placed, registered, or 
transferred to or into, or made to stand in, 
the sole name of a married woman, shall re- 
spectively extend and apply, so far as relates 
to the estate, right, title, or interest of the 
married woman, to any of the particulars 
aforesaid which, at the commencement of 
this Act, or at any time afterwards, shall be 
standing in, or shall be allotted to, placed, 
registered, or transferred to or into, or made 
to stand in, the name of any married woman 
jointly with ay persons or person other than 
her husband. 


9, As to stock, &e. stunding tn the joint names 
of a married woman and others. |—It shall not 
be necessary for the husband of any married 
woman, in respect of her interest, to join in 
the transfer of any such annuity or deposit 
as aforesaid, or any sum forming part of the 
public stocks or funds, or of any other stocks 
or funds transferable as aforesaid, or any share, 
‘stock, debenture, debenture stock, o¥ other 
benefit, right, claim, or other interest of or in 
any such corporation, company, public body, or 
society as aforesaid, which is now or shall at 
any time hereafter. be standing in the sole 
name of any married womang or in the joint 


428 THE LAW OF HUSBAND AND WIFE. 


names of such married woman and any other 
person or persons not being her husband. 


The effect of these sections is to allow a married 
woman to be joint owner of stock, &c. with any per- 
sons or person other than her husband, without the 
latter having any interest therein. She will be able 
with her co-owners to receive or transfer the same 
and to give a good receipt for the dividends, interest, 
&c. Where the stock is standing in her name jointly 
as aforesaid, the presumption will be that she is bene-~ 
ficially entitled. But the presumption may be re- 
butted by showing that she is a trustee, executrix, or 
administratrix, as she may be under this Act: seo 
sects. 18, 24. Where such propert:: is standing in 
her name jointly with her husband, there is no pre- 
sumption under this Act as to the nature of her 
interest. It is submitted that the former rules still 
apply as to investments in stocks standing in their 
joint names on January Ist, 1883: see Dummer v. 
Pitcher, 3 M. & K. 262; Re Eykyn’s Trusts, 6 Ch. D. 
115, and other cases cited ante, p. 279. Tf the hus- 
band subsequently purchases stock in the name of 
himself and his wife, the presumption will be that 
she will take only in case she survive him, but that 
meanwhile he will take the dividends. If a third 
person purchases stock, &c. in the name of the husband 
and wife after 1882, the presumption will be that 
each will be entitled equally to the dividends, &c., 
and that the survivor will take absolutely. The 
marginal note to section 9 is inaccurate. 


10. fraudulent investments with money of 
husband. |—-If any investment in any such 
deposit or annuity as aforesaid, or in any 
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of the public stocks or funds, or in any other 
stocks or funds transferable as aforesaid, or 
in any share, stock, debenture, or debenture 
stock of any corporation, company, or public 
body, municipal, commercial, or otherwise, 
or in any share, debenture, benefit, mght, 
or claim whatsoever in, to, or upon the 
funds of any industrial, provident, friendly, 
benefit, building, or loan society, shall 
have been made by a marricd woman by 
means of moneys of her husband, without his 
consent, the sl may, upon an application 
under section seventeen of this Act, order such 
investment, and the dividends thereof, or any 
part thereof, to be transferred and paid re- 
spectively to the husband: and nothing in 
this Act contained shall give validity as 
against creditors of the husband to any gift, 
by a husband to his wife, of any property, 
which, after such gift, shall continue to be in 
the order and disposition or reputed owner- 
ship of the husband, or to any deposit or 
other investment of moncys of the hysband 
made by or in the name of his wife in fraud 
of his creditors ; but any moneys so deposited 
or inveb’ted may be followed as if this Act 
had not passed. 


This section amends and extend# section 6 and the 
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proviso in sections 2—5 of the Act of 1870. It pro- 
vides a remedy for the husband whose money has 
been invested by the wife without his consent, and 
for creditors when the husband has either made a 
fictitious investment in his wife’s name, or has really 
transferred his money to her. A wife could not be 
guilty of larceny by taking the goods of her husband 
(1 Hale, 514), but it is presumed that this only 
applied where husband and wife were living together ; 
not where the wife was judicially or otherwise sepa- 
rated from her husband (but see section 16). At com- 
mon law a husband could not make a gift of land to 
his wife (Co. Litt. 187 b), except by means of the 
Statute of Uses (27 Hen. VIII. c. 10), but in equity 
it has been allowed, provided that tie gift was really 
bond fide, and was not made for the purpose of defraud- 
ing creditors: Lucas v. Lucas, 1 Atk. 270; Waiter v. 
Hodge, 2 Swanst. 92; M‘Lean v. Longlands, 5 Ves. 71. 
A. husband could convey a copyhold to his wife, and 
aice versd, provided that the husband was not lord of 
the manor: Bunting v. Lepingwell, 4 Rep. 29; Fire- 
brass d. Symes v. Pennant, 2 Wils, 254. A gift to 
the wife, even though given to her for the purpose of 
keeping it from his creditors, was good against the 
husband, and volunteers claiming under him: see 
Curtis vy. Price, 12 Ves. 89. In Parker v. Lechmere 
(12 Ch. D. 256), a legacy due to a married woman 
was paid by a cheque for 995/. drawn to the order 
of the husband and wife. The husband and wife 
endorsed the cheque, and then went together to the 
husband’s bankers, when the wife handed the cheque 
to the manager, and in the presence and with the 
assent of the husband told the manager to open an 
account in her own sole name, and to plece to the 
credit of it 800/., part of the 9957. and to credit the 
residue to the husband’s current account. The wife 
drew cheques mm her sole name, and the husband 
never interfered With the account. It was held that, 
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supposing the husband to have reduced the legacy 
into possession, he had given the 800/. to his wife. 
See ante, pp. 192—190, 392, 393, as to gifts from 
husband to wife; and pp. 293, 300, 8307—312, as to 
when gifts are made in fraud of creditors. As between 
the husband and wife such gifts would be valid 
against the husband. As to what constitutes “order 
and disposition or reputed ownership,” see Robson’s 
Bankruptcy, 4th ed. chap. xxi.; and Bankruptcy 
Act, 1869, sect. 15. 


11. Moneys payable under policy of assurance 
not to form part of estate of the insured. |—A 
married wom:n may by virtuc of the power 
of making coitracts hereinbefore contained 
effect a policy upon her own life or the life 
of her husband for her separate use; and the 
same and all bencfit thereof shall cnure ac- 
cordingly. 

A policy of assurance effected by any man 
on his own life, and expressed to be for the 
benefit of his wife, or of his children, or of 
his wife and children, or any of them, or by 
any woman on her own life, and expressed to 
be for the benefit of her husband, or of her 
children, or of her husband and childxen, or 
any of them, shall create a trust in favour of 
the objects therein named, and the moneys 
payable under any such policy shall not, so 
long as any object pf the trust remains un- 
performed, form part of the estate of the in- 


432 THE LAW OF HUSBAND AND WIFE. 


sured, or be subject to his or her debts: Pro- 
vided, that if it shall be proved that the 
policy was effected and the premiums paid 
with intent to defraud the creditors of the in- 
sured, they shall be entitled to reccive, out 
of the moneys payable under the policy, a 
sum equal to the premiums so paid. The in- 
sured may by the policy, or by any memo- 
randum under his or her hand, appoint a 
trustee or trustees of the moneys payable 
under the policy, and from,time to time 
appoint anew trustee or new trustees thereof, 
and may make provision for the appointment 
of a new trustee or new trustees thereof, and 
for the investment of the moneys payable 
under any such policy. In default of any 
such appointment of a trustee, such policy, 
immediately on its being effected, shall vest 
in the insured and his or her legal personal 
representatives, m trust for the purposes 
aforesaid. If, at the time of the death of the 
insured, or at any time afterwards, there 
shall be no trustee, or it shall be expedient 
to appoint a new trustee or new trustees, a 
trustec or trustees or a new trustee or new 
trustees may be appointed by any court 
having jurisdiction under the provisions of 
the Trustee Act, 1850, or the Acts amending 
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and extending the same. The receipt of a 
trustee or trustees duly appointed, or, in 
default of any such appointment, or in de- 
fault of notice to the insurance office, the 
receipt of the legal personal representative of 
the insured, shall be a discharge to the office 
for the sum secured by the policy, or for the 
value thereof, in whole or in part. 


A married woman may now validly contract, and 
therefore she may contract to assure her life or the life 
of her husband. Defore 1870, it was held that a wife 
had an insurable interest in the life of her husband. 
So long as any off the objects of the trust exist, the 
policy of assurance will not be assets of the insurer ; 
but if a husband insures his life fer the benefit 
of his wife and children, and his wife dies childless, 
he could then, it is submitted, deal with the policy as 
hisown. This section extends and amends section 10 
of the Act of 1870. It provides for the appointment 
of a trustee by the insured, whereas the Act of 1870 
declared that the Court of Chancery, or (in England) 
the judge of the County Court, or (in Ireland), the 
chairman of the Civil Bill Court, should appoint a 
trustee, to receive and invest the moneys payable 
under the policy. In Holt vy. Everall (2 Ch. 
1). 266), a husband, who before the passing of the 
Married Women’s Property Act, 1870, had insured 
his life, and had paid one premium on the insyrance, 
after the passing of the Act gave up the policy and 
received instead a policy at the same premium for a 
sum payable to the separate use of his wife if she 
survived him, and to himif he survived her. He 
was at that time in embarrassed circumstances, and 
soon after came under Biquidation by arrangement, 
and then died. His wife had separate income subject 
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to a restraint on anticipation. It was held that the 
insurance must be taken as effected after the passing 
of the Married Women’s Property Act, and that, 
whether the subsequent premiums were paid by the 
husband out of his own money or out of the income 
of the wife’s separate estate, the money payable on 
the insurance did not go to the trustee in bankruptcy, 
but to the widow, by virtue of the Married Women’s 
Property Act, which modified the 91st section of the 
Bankruptcy Act, 1869. Jn re Mellor’s Policy Trusts 
(6 Ch. D. 127), a husband effected a policy for the 
benefit of his wife and children under the Married 
Women’s Property Act, 1870. The husband died in- 
solvent, and the wife being in poor circumstances, 80 
that the income of the policy mor3ys was not suffi- 
cient to support her and the ch‘tdren, the moneys 
were distributed as if the husband had died intestate. 

This section is likely to remove a difficulty to which 
the Act of 1870 gave rise. Most insurance offices held 
that as that Act made no provision for the surrender 
of policies effected under it, they must of necessity 
lapse in the event of the bankruptcy of the assured 
if it resulted in an inability to continue the payment 
of his premiums. This Act enacts that the receipt of 
the trustee duly appointed shall be a discharge to the 
office for the value thereof in whole or in part. If 
therefore the assured should become bankrupt, 
and the trustee has no funds available for the 
payment of the premium, the office can accept a 
surrender, because the trustee can give a valid receipt 
for a part of the sum assured. 


12. Remedies of married woman for protec- 
tion and security of separate property. |\—Every 
woman, whether married before or after thi 
Act, shall have in her own name against al 
persons whomsoever, including her husband 
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the same civil remedies, and also (subject, as 
regards her husband, to the proviso hereinafter 
contained) the same remedies and redress by 
way of criminal proceedings, for the protec- 
tion and security of her own separate pro- 
perty, as if such property belonged to her as 
a feme sole, but, except as aforesaid, no hus- 
band or wife shall be entitled to sue the other 
for a tort. In any indictment or other pro- 
ceeding under this section it shall be sufficient 
to allege such ,property to be her property; 
and in any prycecding under this section a 
husband or wife shall be competent to give 
evidence against cach other, any statute or 
rule of law to the contrary notwithstanding: 
Provided always, that no criminal proceed- 
ing shall be taken by any wife against her 
husband by virtue of this Act while they are 
living together, as to or concerning any pro- 
perty claimed by her, nor while they are 
living apart, as to or concerning any act 
done by the husband while they were living 
together, concerning property claimed by 
the wife, unless such property shall have 
been wrongfully taken by the husband when 
leaving *or deserting, or about to leave or 
desert, his wife. . 

Sect. 11 of the Act of 1870 provided that a married 
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to a restraint on anticipation. It was held that the 
insurance must be taken as effected after the passing 
of the Married Women’s Property Act, and that, 
‘whether the subsequent premiums were paid by the 
husband. out of his own money or out of the income 
of the wife’s separate estate, the money payable on 
the insurance did not go to the trustee in bankruptcy, 
but to the widow, by virtue of the Married Women’s 
Property Act, which modified the 91st section of the 
Bankruptcy Act, 1869. Jn re Mellor’s Policy Trusts 
(6 Ch. D. 127), a husband effected a policy for the 
benefit of his wife and children under the Married 
Women’s Property Act, 1870. The husband died in- 
solvent, and the wife being in poor circumstances, 80 
that the income of the policy mor2ys was not suffi- 
cient to support her and the children, the moneys 
were distributed as if the husband had died intestate. 

This section is likely to remove a difficulty to which 
the Act of 1870 gave rise. Most insurance offices held 
that as that Act made no provision for the surrender 
of policies effected under it, they must of necessity 
lapse in the event of the bankruptcy of the assured 
if it resulted in an inability to continue the payment 
of his premiums. ‘This Act enacts that the receipt of 
the trustee duly appointed shall be a discharge to the 
office for the value thereof in whole or in part. If 
therefore the assured should become bankrupt, 
and the trustee has no funds available for the 
payment of the premium, the office can accept a 
surrender, because the trustee can give a valid receipt 
for a part of the sum assured. 


12. fiemedies of married woman for protec- 
tion and security of separate property. |\—Every 
woman, whether married before or after this 
Act, shall have in her own name against al. 
persons whomsoever, including her husband 
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the same civil remedies, and also (subject, as 
regards her husband, to the proviso hereinafter 
contained) the same remedies and redress by 
way of criminal procecdings, for the protec- 
tion and security of her own separate pro- 
perty, as if such property belonged to her as 
a feme sole, but, except as aforesaid, no hus- 
band or wife shall be entitled to suc the other 
for a tort. In any indictment or other pro- 
ceeding under this section it shall bo sufficient 
to allege such property to be her property ; 
and in any es under this section a 
husband or wife shall be competent to give 
evidence against each other, any statute or 
rule of law to the contrary notwithstanding: 
Provided always, that no criminal proceed- 
ing shall be taken by any wife against her 
husband by virtue of this Act while they are 
living together, as to or concerning any pro- 
perty claimed by her, nor while they are 
living apart, as to or concerning any act 
done by the husband while they were living 
together, concerning property claimed by 
the wife, unless such property shall have 
been wrongfully taken by the husband when 
leaving *or deserting, or about to leave or 
desert, his wife. : 

Sect. 11 of the Act of 1870 provided that a married 
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woman might maintain an action for the recovery of 
her separate property created by that Act, and also 
of “property belonging to her before marriage, and 
which her husband shall, by writing under his hand, 
have agreed with her shall belong to her after mar- 
riage as her separate property,” and be entitled, as a 
Jeme soie, to all remedies, civil and criminal, against 
all persons for the protection of such property; and 
in any indictment or other proceeding it was to be 
sufficient that it should be described as her property. 
It will be seen by comparing this section with the 
above section how limited was the protection afforded 
by it. It only applied to a small part of separate pro- 
perty. Women married before 9th August, 1870, were 
entirely excluded, except as to earnings, &c. falling 
under section 1, unless the husban# signed a written 
consent in the terms of the section, and even then 
the property coming to the wife after marriage 
could not be included. ‘The equitable separate pro- 
perty coming during the coverture to a woman mar- 
ried on or after that date, by deed or will, except as 
to sums of money not exceeding 200/, was also ex- 
cluded. Sect. 12 of the present Act apples to all kinds 
of separate property, whether equitable or created by 
the M. W. P. Acts. Semd/e, that under the Act of 
1870 a wife could have sued her husband in tort, as 
he is not excepted. However that may be, this power 
is expressly given by the Act. 

Before the M. W. P. Acts a married woman could 
sue her husband upon a contract made with him with 
reference to her separate estate (see Woodward v. 
Woodward, 8 De G. J. & 8. 672; Morrell v. Horrell, 
46 J. P. 295), or his executors: Green v. Carlill, 4 
Ch. D. 882. A husband and wife could not commit 
a tort against each other, because in law they were 
one person. In Phillips v. Barnet (1 Q. B. D. 4386), 
it was held that a wife, afte being divorced from her 
husband, could wot sue him for an assault committed 
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upon her during coverture; and in Le Williams (50 
L. J., Ch. 495) and The Midland Insurance Co. v. 
Smith (6 Q. B. D. 561), the ground of the decision 
was that, a wife could not commit a tort against her 
husband. As to the former law about crimes com- 
mitted by the husband and wife against each other, 
see ante, pp. 46, 47. This section must be read with 
sect. 16, which gives the husband reciprocal remedies 
against the wife in respect of his property. or the 
meaning of desertion under the Divorce Acts, see 
ante, pp. 63, 64. 

As to the civil remedies which a wife formerly had 
against her husband and others, see ante, pp. 235, 
236. The effect of this section is to preclude hus- 
band or wife suir.g each other for personal torts, but 
it is submitted thyt this express exception, construed 
with sect. 1, sub-s. 2, avte, makes it clear that a mar- 
ried woman can now sue any person «other than her 
husband for personal torts. It is useless to set out 
in detail what civil and criminal remedies a married 
woman possesses under this section, as she is now in the 
position of a seme sole. 

The former law as to the competency of husband 
and wife to give evidence against each other is 
given in Dest’s Kvidence, 7th ed. pp. 176, 177. 
Husband and wife “are considered as one and the 
same person in law, and to have the same affections 
and interests; from whence it has been established as 
a general rule that the husband cannot be a witness 
for or against the wife, nor the wife be a witness for 
or against the husband, by reason of the implacable 
dissension which might be caused by it, and the 
great danger of perjury from taking the oaths of 
persons ynder so great a bias, and the extreme hard- 
ship of the case:” Bac. Ab. Evidence, A.1. “This 
rule was not limited to protecting from disclosure 
matters communicated ih nuptial confidence, or facts, 
the knowledge of which had been acquired in conse- 
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quence of the relation of husband and wife; but was 
an absolute prohibition of the testimony of the witness 
to any facts affecting the husband or wife, as the 
case might be, however the knowledge of those facts 
might have been acquired. But the rule only applied 
where the husband or wife was party to the suit or 
proceeding, in which the other was called as a witness, 
and did not extend to collateral proceedings between 
third parties. .... And the declarations of a wife act- 
ing as the lawfully constituted agent of her husband, 
were admissible against him, like the declarations of 
any other lawfully constituted agent.”” Common law 
exceptions are not wanting, e. g., on an indictment 
against a man for assault and battery of his wile, or 
vice versd, the injured party is a cgmpetent witness. 
By 16 & 17 Vict. c. 83, husbands aiid wives are com- 
petent and compellable to give evidence, except in, 
criminal proceedings; but (sect. 3) “no husband 
shall be compellable to disclose any communication 
made to him by his wife during the marriage, and 
no wife shall be compellable to disclose any commu- 
nication made to her by her husband during the 
marriage :’’ see also 28 & 29 Vict. c. 104, and 32 & 
33 Viet. c. 68. The Act of 1870 made no alteration 
in the law in this respect. In proceedings under this 
_ section the husband and wife are “competent” but 
otmot ‘“compellable” to give evidence against each 
\ear, 


s ante-nuptial debts and liabilities. | 
to be liabtan after her marriage shall continue 
her separate RUD respect and to the extent of 
and all contraderoperty for all debts cortracted, 
mitted by her bés entered into or wrongs com- 
any sums for whiefore her‘marriage, including 

4 she may be liable as a 
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contributory, either before or after she has 
been placed on the list of contributories, 
under and by virtue of the Acts relating to 
joint stock companies ; and she may be sued 
for any such debt and for any liability in 
damages or otherwise under any such con- 
tract, or in respect of any such wrong ; and 
all sums recovered against her in respect 
thereof, or for any costs relating thercto, 
shall be payable out of her separate property ; 
and, as between her and her husband, unless 
there bo any gontract. between them to the 
contrary, her separate property shall be 
deemed to be primarily liable for all such 
debts, contracts, or wrongs, and for all da- 
mages or costs recovered in respect thereof : 
Provided always, that nothing in this Act 
shall operate to increase or diminish the la- 
bility of any woman married before the com- 
mencement of this Act for any such debt, 
contract, or wrong, as aforesaid, except as to 
any separate property to which she may be- 
come entitled by virtue of this Act, and to 

which she would not have been entitled for 
her separate use under the Acts hereby re- 
pealed br otherwise, if this Act had not 
passed. 


 Wirer’s Liasiuiry. = elors the Act of 1870, the 
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effect of marriage upon the wife’s ante-nuptial con- 
tracts and torts was to relieve her from all liability at 
law during the coverture; but if the debts, &c., were 
not recovered from the husband during the coverture, 
and she survived him, her liability arose again. In 
equity her separate estate was lable for her ante- 
nuptial debts if she and her husband were jointly sued 
and nothing could be recovered from the husband, 
on the ground apparently that the settlement of her 
own property upon herself was in fraud of creditors: 
see Biscoe v. Kennedy, 1 Bro. C. C.18,n.; and Chubb 
v. Stretch, L. R., 9 Eq. 555—V.-C. M. The deci- 
sions in these cases would have been the same, it is 
presumed, if there had been a restraint upon anticipa- 
tion. By section 12 of the Act of 1870, which relieved 
the husband of all liability for his wife’s ante-nuptial 
debts, her separate estate was made liable therefor, 
and as her hability was to be the same “as if she 
had continued unmarried,” the fact that a restraint 
upon anticipation was annexed thereto did not ex- 
empt it: Sanger v. Sanger, L. R., 11 Eq. 470; see 
ante, p. 232. Under that section it was not necessary 
to joi the husband as a defendant: Williams v. 
Mercier, 9 Q. B. D. 387. The separate estate of a 
woman who married between 8th August, 1870, and 
30th July, 1874, is therefore alone liable for her ante- 
nuptial debts. ‘The Act of 1874 made the husband 
liable to the extent of certain assets (see note to 
sect. 15), extended the hability of the wife so as to 
include damages arising from her ante-nuptial torts 
and breaches of contract before marriage, and pro- 
vided that they should be jointly sued therefor. 
The separate estate of a woman who yarried be- 
tween 30th July, 1874, and Ist January, 1883, is 
liable for the residue of ante-nuptial debts, &c., not 
recovered from her husband, and that although she 
is restrained from anticipation: London and Provin- 


cial Bank v. Boge, 7 Ch. D. 773. | The present Act 
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does not alter the rights and liabilities of any woman 
married. before the Ist January, 1883, except that it 
makes all the separate property to which she becomes 
entitled by virtue of it (see nofe to sect. 5) lable 
for her ante-nuptial debts, &c. ‘This section extends 
the liability of the separate estate of a woman who 
marries on or after Ist January, 1883, by making it 
liable for “ any sums for which she may be liable as 
a contributory, either before or after she has been 
placed on the list of contributories,” and by making 
it primarily liable as between her and her husband, 
in the absence of any agreement to the contrary. 
Section 19 provides that if a woman settles her own 
property upon herself, a restraint upon anticipation 
will not exempt such separate property from lability. 
It will be noticed {hat a married woman is not, by this 
section, made personally liable ; her liability during 
coverture begins and ends with her-separate pro- 
perty. As the existence of separate property no 
longer depends upon the doctrine of trusts, it is sub- 
mitted that a married woman’s liability under this 
section is a legal liability, and that the Statutes of 
Limitations will run in her favour. In Lang’s case 
(L. Rt., 4 App. Cas. 547), it was decided that a married 
woman cannot be settled on the list of contributories 
of a company in the absence of her husband, but 
there seems to be no reason why a woman marrying 
alter 1882 should not be so settled. 


14, Husband to be liable for his wife’s debts 
contracted before marriage to a certain extent. |\— 
A husband shall be liable for the debts of his 
wife contracted, and for all contracts entered 
into and wrongs committed by her, before 
marriage, including any liabilities to which 
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she may be so subject under the Acts relat- 
ing to joint stock companies as aforesaid, to 
the extent of all property whatsoever belong- 
ing to his wife which he shall have acquired 
or become entitled to from or through his 
wife, after deducting therefrom any pay- 
ments made by him, and any sums for which 
judgment may have been bond fide recovered 
against him in any proceeding at law, in 
respect of any such debts, contracts, or 
wrongs for or in respect of which his wife 
was liable before her marriage as aforesaid ; 
but he shall not be lable for the same any 
further or otherwise ; and any court in which 
a husband shall be sued for any such debt 
shall have power to direct any inquiry or 
procecdings which it may think proper for 
the purpose of ascertaining the nature, 
amount, or value of such property: Provided 
always, that nothing in this Act contained 
shall operate to imcrease or diminish the 
habilty of any husband married before the 
commencement of this Act for or in respect 
of any such debt or other liability of his wife 
as aforesaid. 


Huspanp’s Liazizity.—At common law the hus- 
band was personally lable during the coverture for 
his wife’s ante-nuptial debts' and contracts (see ante, 
pp. 118, 119), devastavits (see ante, p. 146), and torts 
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(see ante, p. 139), whether he had any portion with 
her or not, because the marriage virtually transferred 
her proprietary rights to him, and he was made 
liable in favour of creditors, so that no person’s act 
should prejudice another: Bac. Abr., Bar. & Feme, 
F.& ZL. After ber death he was liable as her 
administrator to the extent of the assets he took: 
Turner v. Caulfield, Ir. R., 7 Ch. D. 347. A husband 
married between 9th August, 1870, and 30th July, 
1874, is not liable for his wife’s ante-nuptial debts 
(sect. 12, 1. W. P. Act, 1870), but his liability 
for her other contracts not resulting in debts, and 
for her torts, and devastavits, was not taken away. 
A. husband married between 30th July, 1874, and 
Ist January, 1883, is liable for his wife’s ante- 
sa er debts, contracts, and torts, to the extent 
only of the following assets: sect. 0, M. W. P. Act, 
1874. : 

(1) The value of the personal estate in possession 
of the wife which shall have vested in the 
husband. 

(2) The value of the choses in action of the wife 
which the husband shall have reduced into 
possession, or which with reasonable dili- 
gence he might have reduced into posses- 
sion. 

(3) The value of the chattels real of the wife 
which shall have vested in the husband and 


wite. 

(4) The value of the rents and profits of the real 
estate of the wife, which the husband shall 
haye received, or with reasonable diligence 
might have received. 

(5) The value of the husband’s estate, or interest, 
in any property real or personal, which the 
wife in contemplation of her marriage with 
him shall have transferred to him or to any 
other person. ; 
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(6) The value of any property, real or personal, 
which the wife in contemplation of her 
marriage with the husband shall, with his 
consent, have transferred to any person 
‘with the view of defeating or delaying her 
existing creditors. 

From these assets had to be deducted what he had 
already paid in discharge of his wife’s debts, and the 
amount of any judgment recovered against him 
under that Act. An attempt was made in Fear v. 
Castle (8 Q. B. D. 380), to limit the deduction in 
respect of judgments to judgments recovered before 
the action was commenced, but the court held that 
the words used in the Act meant any judgment 
recovered before a subsequent judgment was obtained. 
As the matrimonial domicile is the domicile of the 
husband, it was held, that a husband having an 
English domic:le, who married a lady in Jersey (where 
a husband is fully lable for his wife’s ante-nuptial 
debts), came within the protection of this section: De 
Greuchy v. Wills, 4 C. BP. D. 362. As to what is an 
ante-nuptial debt, see Conlon v. Moore, 9 Ir. R., 
OC. 4.190. In Bell v. Stocker (10 Q. B. D. 129), it was 
decided that, under the Act of 1874, a husband is not 
liable after his wife’s death. How is the liability 
of a husband, marrying after 1882, affected by the 

resent Act? His liability extends to all property 
alonping to his wife which he shall have acquired 
or become entitled to from or through his wife. As 
by the marriage itself a husband acquires no rights 
in his, wife’s property, except what she gives ae 
inter vivos, or by will, or what comes to him through 
his wife upon her death intestate, it is submitted 
that any property given by the wife to the husband, 
as well as his interest in her real and personal pro- 
perty after her death, will be available, but that this 
does not apply to cases in whfch the property has been 
transferred to hen, or in trust for him, for valu- 
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able consideration (whether marriage or any other 
valuable consideration), unless in fraud of creditors, 
and with his knowledge of the fraud. This section 
is so worded as to be free from the ambiguity which 

ave rise to the difficulty in Par v. Castle (supra). 

t is submitted that the husband’s full liability as a 
contributory in respect of his wife’s shares under 
sect. 78 of the Companies Act, 1862 (see ante, p. 
425), is by implication removed, because the section 
under consideration says—‘“‘ he shall not be liable for 
the same [7.¢. in respect of his wife’s ante-nuptial 
debts, &c., including any liabilities to which she may 
be so subject under the Acts relating to joint stock 
companies as aforesaid] any further or otherwise.” 
Tf the inquiries to determine what property of the 
husband is liable under this section are likely to be 
complicated, it would be better for the creditor to 
bring his action in the Chancery Division, where the 
administrative machinery is better adapted for such 
business. 


15. Suits for ante-nuplial liabilities. |—A hus- 
band and wife may be jointly sued in respect 
of any such debt or other liability (whether 
by contract or for any wrong) contracted or 
incurred by the wife before marriage as 
aforesaid, 1f the plaintiff in the action shall 
seek to establish his claim, either whally or 
in part, against both of them ; and if in any 
such action, or in any action brought in 
respect of any such debt or liability against 
the husband alone, jt is not found that the 
husband is liable in respect of any property 
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of the wife so acquired by him or to which 
he shall have become so entitled as aforesaid, 
he shall have judgment for his costs of 
defence, whatever may be the result of the 
action against the wife if jointly sued with 
him; and in any such action against hus- 
band and wife jointly, if 1t appears that the 
husband is liable for the debt or damages 
recovered, or any part thereof, the judgment 
to the extent of the amount for which the 
husband is liable shall be a joint judgment 
against the husband personally and against 
the wife as to her separate property ; and as 
to the residuc, if any, of such debt and 
damages, the judgment shall be a separate 
judgment against the wife as to her separate 


property only. 


This section supersedes the procedure under sections 
3 and 4 of the Act of 1874: see Appendix, p. 473. It 
removes the following difficulty which arose under 
the wording of section 4. If the husband confessed 
assets to the full amount of the debt sought to be 
recovered, and in the result the assets proved to be 
insufficient, it was doubtful whether the balance 
could be recovered from the wife’s separate estate— 
t.e. whether the “residue, if any, of such debt o1 
damages’’ was the balance after deducting the 
amount of the joint judgment against the husbanc 
and his wife’s separate estate, or whether it was th 
balance after deducting the amount actually realise 
upon the judgment. By the present Act it is clea 
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that the latter is intended. The husband may now 
be sued alone; formerly the husband and wife had 
to be sued jointly. In Bell v. Stocker (10 Q. B. D. 
129), it was held, that as section 1 of the Act of 1874 
enacted that a husband and wife married after the 
passing of the Act might be “jointly ”’ sued, his 
iability terminated with the coverture, even although 
he had received assets through his wife. It is abe 
mitted that, as this section contemplates an action 
brought against the husband alone, he may be 
sued after the termination of the coverture whether 
by the death of the wife or by divorce. In an 
action brought against a husband under the Act of 
1874, it was held that it was not necessary that the 
statement of claim should contain an allegation that 
the husband had received assets of the wife, and that 
it was sufficient fo allege simply that the husband 
was liable for the debt, leaving it to his option 
whether or not he should plead that he had no 
assets: Iathews v. Whittle, 13 Ch. D. 811. 


Costs.—The general rule is that costs are in the 
discretion of the court, Ord. LY. r. 1 of the Rules of 
the Supreme Court; but under this section if the 
husband is not found lable the court has no discre- 
tion, but must give judgment in favour of the hus- 
band for his costs of defence. Under the Act of 
1874, a creditor has been allowed to add the costs 
of the husband to the costs and debts ordered to be 
paid out of the separate estate of the wife: London 
and Provincial Bank v. Bogle, 7 Ch. D. 773. It is 
submitted that if the husband has been added as a 
co-defendant without sufficient cause, the creditor 
will not be allowed to add the husband’s costs to the 
amount td be paid to him by the wife. Unless there 
is a joint demand against the husband and wife the 
husband should not be made a co-defendant. It is 
submitted that, as between the husband and wife, in 
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the absence of any contract to the contrary, her sepa- 
rate estate is primarily liable for her ante-nuptial 
debts, &c., he will have a claim against such estate 
in respect of any sum recovered against him under 
this section. If married after 1882, such claim will 
be against all her separate estate, but if married 
before only against so much thereof as owes its exist- 
ence to the present Act. 


16. Act of wife liable to criminal proceedings. | 
—A wife doing any act with respect to any 
property of her husband, which, if done by 
the husband with. respect to property of the 
wife, would make the husband liable to 
criminal proceedings by the wife under this 
Act, shall in like manner be liable to crimi- 
nal proceedings by her husband. 

See sect. 12 and notes thereon. Under the Acts of 
1870 and 1874 there was no criminal or civil remedy 
given to the husband against the wife with respect 
to his property. For the former law, see ante, pp. 47, 
437. There have been several convictions already 


under this section, where wives had eloped, taking 
with them property of their husbands. 


17. Questions between husband and wife as to 
property to be decided in a summary way. |—In 
any question between husband and wife as 
to the title to or possession of property, 
either party, or any such bank, corporation, 
company, public body, or socicty as afore- 
said in whose books any stocks, funds, or 
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shares of cither party are standing, may ap- 
ply by summons or otherwise in a summary 
way to any judge of the High Court of Jus- 
tice in England or in Ireland, according as 
such property 1s in England or Ireland, or 
(at the option of the applicant irrespectively 
of the value of the property in dispute) in 
England to the judge of the county court of 
the district, or in Ireland to the chairman of 
the civil bill court of the division in which 
either party resides, and the judge of the 
High Court of Justices or of the county court, 
or the chairman of the civil bill gourt (as ve 
case may be) may make such order with re- 
spect to the property in dispute, and as to 
the costs of and consequent on the applica- 
tion as he thinks fit, or may direct such ap- 
plication to stand over from time to time, 
and any inquiry touching the matters in 
question to be made in such manner as he 
shall think fit: Provided always, that any 
order of a judge of the igh Court of Jus- 
tice to be made under the provisions of this 
section shall be subject to appeal in the same 
way as an order made by the same judge in 
a suit pending or on an cquitable plaint in 
the said court would be; and any order of a 
county or civil bill court underéhe provisions 
E. GG 
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of this section shall be subject to appeal it 
the same way as any other order made by 
the same court would be, and all proceeding: 
in a county court or civil bill court unde: 
this section in which, by reason of the value 
of the property in dispute, such court would 
not have had jurisdiction if this Act or the 
Married Women’s Property Act, 1870, had 
not passed, may, at the option of the defen- 
dant or respondent to such proceedings, be 
removed as of right into the High Court of 
Justice in England or Ireland (as the case 
may be), by writ of certiorari or otherwise 
as may be prescribed by any rule of such 
High Court; but any order made or act done 
in the course of such proceedings prior to 
such removal shall be valid, unless order 
shall be made to the contrary by such High 
Court: Provided also, that the judge of the 
High Court of Justice or of the county court, 
or the chairman of the civil bill court, if 
either party so require, may hear any such 
appliration in his private room: Provided 
also, that any such bank, corporation, com- 
pany, public body, or society as aforesaid, 
shall, in the matter of any such application 
for the purposes of costs or otherwise, be 
treated as a stakeholder only. 
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This section amends and greatly extends sect. 9 
of the Act of 1870. The chief differences are the 


following :— 
Act oF 1870. AcT oF 1882. 
1. Either husband or wife may LEjither husband, wife, “or any 
apply in a summary way. such bank, corporation, com- 


pany, public body, or society as 
aforesaid, in whose books any 
stocks, funds, or shares of either 
party are standing,’’ may apply 
in a summary way. 

2. By summons or motion. By summons or otherwise. 


3. To Court of Chancery in To High Court of Justice in 
England or Ireland, or England or Ireland, to county 
county court in England. court in England, to chair- 

man of the ewil bill court in 
Ireland. 

4, Respecting property declared As to the title to or posscssion of 
by this Act to be thg separate property. 
property of the wife. 

5. The judge may make such ‘The judge of chairman may 
order and direct such en- make such order and direct 
quiry as he sees fit. such enquiry to be made in 

such manner as he sees fit, 
or may direct application to 
stand over from time to time. 

6. Either party may remove to 

High Court of Justice, as of 
right, proceedings in the 
county court or civil bill 
court, in which such courts 
would not have had jurisdic- 
tion but for the M. W. P. 
Acts. 


This section applies to husband and wife whenever 
married. The applicant may apply to a county court 
in England or the civil bill court in Ireland irrespec- 
tively of the value of the property, but the defendant 
or respondent may, as of right, have the proceedings 
removed into the High Court of Justice in all cases 
in which the inferior court would not have had juris- 
diction if the Married Women’s Property Acts had 
not been passed. As t& the jurisdiction of county 
courts, see 1 Pitt Lewis’ County Cours Practice, book ti. 
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2. By summons or motion. By summons or otherwise. 


3. To Court of Chancery in To High Court of Justice in 
England or Ireland, or England or Ireland, to county 
county court in England. court in England, to chair- 

man of the civil bill court in 
Ireland. 


4. Respecting property declared As to the title to or possession of 
by this Act to be thg separate property. 
property of the wife. 

. The judge may make such The judge of chairman may 
order and direct such en- make such order and direct 
quiry as he sees fit. such enquiry to be made in 

such manner as he sees fit, 
or may direct application to 
stand over from time to time. 
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in England or the civil bill court in Ireland irzespec- 
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c.1. Application may now be by petition as well as 
by motion or summons. The costs are at the discre- 
tion of the court, except that any bank, corporation, 
&c. is to be treated as a stakeholder. ‘This section is 
enabling only, and does not take away any right of 
action which any party interested possesses irrespec- 
tively of it. It might be more convenient that the 
rights of the parties, instead of being determined in 
a@ summary way, should be tried by action in the 
ordinary way. By virtue of this section questions 
as to the equity to a settlement of a wife married 
before 1883, or as to the reduction into possession of 
her choses in action by her husband, may be deter- 
mined. 


18. Married woman as an exccutrix or trustee. | 
—A married woman who is an exccutrix or 
administratrix alone or jointly with any other 
person or persons of the estate of any deceased 
person, or a trustee alone or jointly as afore- 
said of property subject to any trust, may suc 
or be sued, and may transfer or join in trans- 
ferring any such annuity or deposit as afore- 
said, or any sum forming part of the public 
stocks or funds, or of any other stocks or 
funds transferable as aforesaid, or any share, 
stock, debenture, debenture stock, or other 
benefit, right, claim, or other interest of or 
in any such corporation, company, public 
body, or socicty in that character, without 
her husband, as if she were a feme sole. 


As to a husbanfl’s rights in his wife’s choses in autre 
droit, see ante, pp. 115,116; andsee also “ Devastavits of 
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Wife,” pp. 146, 147, for a statement of the law with 
regard to the respective liabilities of husband and wife 
wherethe wife is an executrix, admihistratrix or trustee. 
The Divorce Act, 1858, says (sect. 7), that a woman 
who is judicially separated from her husband, or who 
has obtained a protection order, is to be a feme sole as 
respects her powers as an executrix, administratrix, or 
trustee, from the time of the sentence of separation or 
the commencement of the desertion, ‘‘and the death 
of the testator or intestate shall be deemed to be the 
time when such wife became entitled as executrix or 
administratrix’’: see Bathe v. Bank of England, 4 
Kk. & J. 564. The Vendor and Purchaser Act, 
1874, enacted (sect. 6), that ‘‘when any freehold or 
copyhold hereditaments shall be vested in a married 
woman as a bare trustee, she may convey or surrender 
the same as if she were a feme sole.” Before the pre- 
sent Act it was not advisable to appoint a single 
woman an executrix, administratrix, or trustee, be- 
cause of the legal disabilities that would arise upon 
her marriage. It has been seen how these dis- 
abilities interfered with a married woman’s power 
of disposition. By virtue of this Act, a woman 
married after 1882 may accept these offices without 
her husband’s consent; she may exercise without his 
‘concurrence the powers incident to her fiduciary 
position, e.g. the conveying of any kind of pro- 
perty ; and her separate estate will alone be liable 
for any breaches of trust and devastavits by her 
unless the husband intermeddles with the trust. 
With regard to women married before this Act 
who are trugtees of real estate, this section confers 
upon them no new power of disposition, and it 1s 
submittedethat any conveyance of such estate, unless 
they are bare trustees, will require their husband’s 
concurrence in the deed, and their acknowledgment 
of it under the Fines and Recoveries Act. here, 
however, married women are triftees of the dif- 
ferent classes of property enumerated in this sectior 
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(see also sections 6—9), her husband’s concurrence 
is not necessary unless he is. co-executor, co-ad- 
ministrator, or co-trustee. 


19. Saving of existing settlements, and the 
power to make future settlements. |—Nothing in 
this Act contained shall interfere with or 
affect any settlement or agreement for a 
settlement made or to be made, whether 
before or after marriage, respecting the 
property of any married woman, or shall 
interfere with or render inoperative any 
restriction against anticipation at present 
attached or td be hereafter attached to the 
enjoyment of any property or income by a 
woman under any settlement, agreement for 
a settlement, will, or other instrument; but 
no restriction against anticipation contained 
in any settlement or agreement for a settle- 
ment of a woman’s own property to be made 
or entered into by herself shall have any 
validity against debts contracted by her 
before marriage, and no settlement or agree- 
ment for a settlement shall have any greater 
force or validity against creditors of such 
woman than a like settlement or agreement 
for a settlement made or entered into by a 
man would have agains: his creditors. 


«uy woman married before the passing of this 
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Act on whom a settlement, either ante-nuptial or 
post-nuptial, has been made, will have her rights in 
property coming to her after 1882 determined by the 
covenants in the settlement. We have seen (p. 320) 
that where the husband has alone covenanted to 
settle his wife’s after-acquired property, such pro- 
perty given for the wife’s separate use is not bound 
thereby; and consequently, with such a covenant in 
a settlement, a wife married before 1883 will hold 
property, her title to which accrues after 1882, free 
from the control of her husband, and it will not come 
within the terms of the settlement. Indirectly, 
therefore, settlements made before 1883 are affected 
by this Act. Where, however, the covenant has been 
entered into by the husband and wife, property 
afterwards given to the wife for her separate use is 
bound (ante, p. $23); so an agreement by the hus- 
band and wife is a covenant by the wife as well as 
by the husband (ante, p. 322) ; and in either of these 
cases property coming to the wife after 1882, aes 
free from the marital rights of the husband, will be 
bound by the terms of the settlement. This section 
applies not only to a settlement made and completed, 
but to an “agreement for a settlement ;” and, there- 
fore, if marriage articles have been drawn up and 
the parties married before 1883, any property coming 
to the wife under sect. 5 of this Act must be settled 
in accordance with the terms of the articles. If the 
parties marned after 1883, we have seen (p. 320) 
that a husband need not covenant to settle the after- 
acquired property of his wife, but that the wite’s 
covenant alone will be sufficient. If she, therefore, 
covenants fo settle her after-acquired property, all 
property coming to her afterwards will be bound, 
unless it is expressly excluded from the settlement, 
or there is attached to it a restraint upon anticipation. 
The doctrine of the ¢estraint on anticipation is 
fully discussed at pp. 220—234; ghe chief point of 


456 THE LAW OF HUSBAND AND WIFE. 


difficulty with reference to it is where, before 1882, 
an absolute gift of a fund not producing income was 
made directly to a married woman. That difficulty 
after 1882 will not arise: see ante, p. 226. All 
settlements founded on valuable consideration (which 
includes marriage) are, in the absence of fraud, good 
against everybody (see ante, p. 293); and all volun- 
tary settlements made in fraud of creditors are void 
as against them: see ante, p. 307. These are the 
rules governing a “settlement or agreement for a 
settlement made or entered into by a man;” and 
what amounts to fraud, and the various degrees of 
indebtedness that will invalidate a voluntary settle- 
ment, have been before stated: ante, pp. 295, 296, 
308—11. If a woman settles her own property 
upon herself, with a restraint on anticipation, the 
restraint will be invalid to the exfent of any ante- 
nuptial debts that she may have contracted. No 
reference is made as to her liability for her breaches of 
contract, or for torts committed before marriage; but 
it is submitted that the principle of this section would 
be extended so as to include such liability: see 
London and Provincial Bank v. Bogle, 7 Ch. D. 773. 
If property is settled by the husband or some other 
person upon the wife for her separate use, with a 
restraint upon anticipation, such property will not be 
assets for either her ante-nuptial or post-nuptial 
creditors. 


20. Married woman to be lable to the 
parish for the maintenance of her .husband.] 
—Where in England the husband of any 
woman having separate property becomes 
chargeable to any unioy or parish, the jus- 
tices having jyrisdiction in such union or 
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parish may, in petty sessions assembled, upon 
application of the guardians of the poor, issue 
a& summons against the wife, and make and 
enforce such order against her for the main- 
tenance of her husband out of such separate 
property as by the thirty-third section of the 
Poor Law Amendment Act, 1868, they may 
now make and enforce against a husband for 
the maintenance of lis wife if she becomes 
chargeable to any union or parish. Where 
in Ireland relief is given, under the provi- 
sions of the Acts relating to the relief of the 
destitute poor, to the husband of any woman 
having separate property, the cost prico of 
such relicf is hereby declared to be a loan 
from the guardians of the union in which the 
same shall be given, and shall be recoverable 
fram such woman as if she were a /feme sole, 
by the same actions and proceedings as 
money lent. 


The only difference between this section and section 
13 of the Act of 1870, is that now the liability of the 
married woman to maintain her husband is expressly 
restricted to her separate property. By section 13 of 
the Act of 1870, the justices could make an order 
upon a married woman having separate property to 
pay a certain sum weekly or otherwise towards the 
maintenance of her husband, and might, in default 
of payment, have comrtitted her to prison, although 
her earnings might have been only sufficient for her 
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M. W. P. Act, 1870, by specifically declaring that 
she should be liable to maintain “ her children,” had 
clearly made no alteration in the law respecting the 
maintenance of her grandchildren. The 43 Eliz. c. 2, 
s. 7, enacted that the father, grandfather, mother, 
grandmother, and children of every poor and im- 
potent person or other person not able to work, being 
of a sufficient ability, should be liable to maintain 
such person; and in &. v. Cornish (2 B. & Adol. 
498), Lord Tenterden said :—“‘ There is nothing in 
the statute of Elizabeth to show that the obligation 
of the grandfather is absolute only in the event of 
the father being unable” to maintain the child. 
Until the M. W. P. Act, 1870, was passed, the wife 
had no liability cast upon her to support her children 
whilst the husband was alive; now, if the husband 
has no means, and the wife has separate: property, 
she will be liabie for their maintenance. It is sub- 
mitted that, as between the husband and wife, the 
husband, if of sufficient ability, will be primarily 
liable for the maintenance of the children, and that, 
in the event of an order being made upon the wife, 
she will be able to recover from him the sums spent 
in obedience to the order. A man marrying a 
woman who has children at the time of such mar- 
riage, whether legitimate or illegitimate, is bound to 
support them until they reach the age of sixteen, or 
until the mother dies (4 & 5 Will. 4, c. 76, 8. 57); 
but it will be seen that no such liability is thrown on 
the mother to support her husband’s children, she is 
only liable “for the maintenance of her children and 
grandchildren.” The question may arise whether a 
purchase by a married woman after 1882 in the 
name of her children will be presumed t» be an 
advancement. Before the Act of 1870 it seems there 
was no presumption of advancement in such a case: 
see Le De Visme, 2 De G. J. & 8. 17, per Turner, 
L. J.) The same® view was taken by Jessel, M. R., 
~ une Act of 1870, in the case of Bennet v. Bennet 
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(10 Ch. D. 474), and it is submitted that no pre- 
sumption will arise under the present Act, which has 
only added to and not created her legal liability. 


22. Ivepeal of 33 & 384 Viet. c. 93, and 37 

38 Viet. e. 50.}—The Married Women’s 
Property Act, 1870, and the Married Women’s 
Property Act, 1870, Amendment Act, 1874, 
are hereby repealed: provided that such 
repeal shall not affect any act donc or right 
acquired while cither of such Acts was in 
force, or any right or lability of any husband 
or wife, marricd before the commencement 
of this Act, to suc or be sued under the pro- 
visions of the said repealed Acts or cither of 
them, for or in respect of any debt, contract, 
wrong, or other matter or thing whatsoever, 
for or in respect of which any such right or 
liability shall have accrued to or against such 
husband or wife before the commencement of 
this Act. 


The repealed Acts will be found printed in extenso 
at pp. 465—474. 


23. Legal representative of married woman. } 
—For the purposes of this Act the legal per- 
sonal representative of any married woman 
shall in respeet of her separate estate have 
the same nights and Jiabilities and be subject 
to the same jurisdiction as she would be if 
she were living. 
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M. W. P. Act, 1870, by specifically declaring that 
she should be liable to maintain “ her children,” had 
clearly made no alteration in the law respecting the 
maintenance of her grandchildren. The 43 Eliz. c. 2, 
s. 7, enacted that the father, grandfather, mother, 
grandmother, and children of every poor and im- 
potent person or other person not able to work, being 
of a sufficient ability, should be liable to maintain 
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the father being unable”’ to maintain the child. 
Until the M. W. P. Act, 1870, was passed, the wife 
had no liability cast upon her to support her children 
whilst the husband was alive; now. if the husband 
has no means, and the wife has separate property, 
she will be liabie for their maintenance. It is sub- 
mitted that, as between the husband and wife, the 
husband, if of sufficient ability, will be primarily 
liable for the maintenance of the children, and that, 
in the event of an order being made upon the wife, 
she will be able to recover from him the sums spent 
in obedience to the order. A man marrying a 
woman who has children at the time of such mar- 
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but it will be seen that no such liability is thrown on 
the mother to support her husband’s children, she is 
only liable “for the maintenance of her children and 
grandchildren.”” The question may arise whether a 
purchase by a married woman after 1882 in the 
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advancement. Before the Act of 1870 it seems there 
was no presumption of advancement in such a case: 
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Li. J.) The samet view was taken by Jessel, M. R., 
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(10 Ch. D. 474), and it is submitted that no pre- 
sumption will arise under the present Act, which has 
only added to and not created her legal liability. 


22. Repeal of 33 & 34 Vict. c. 93, and 37 

38 Viet. ec. 50.|—The Marricd Women’s 
Property Act, 1870, and the Marricd Women’s 
Property Act, 1870, Amendment Act, 1874, 
are hereby repealed: provided that such 
repeal shall not affect any act done or right 
acquired wliule either of such Acts was in 
force, or any right or hability of any husband 
or wife, married before the commencement 
of this Act, to’sue or be sued under the pro- 
visions of the said repealed Acts or cither of 
them, for or in respect of any debt, contract, 
wrong, or other matter or thing whatsoever, 
for or in respect of which any such right or 
liability shall have accrued to or agaist such 
husband or wife before the commencement of 
this Act. 


The repealed Acts will be found printed in extenso 
at pp. 465—474. 


23. Legal representative of married woman. | 
—For the purposes of this Act the legal per- 
sonal representative of any married woman 
shall in respect of her separate estate have 
the same rights and _ Jiabilities and be subject 
to the same jurisdiction as she would be if 

* be nee 
she were living. aaa 
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The ordinary meaning of the term “ legal personal 
representative’ is executor or administrator: Price 
v. Strange, 6 Madd. 159; and Zaylor v. Beverley, 
1 Coll. 108. An executor is “the person to whom 
the execution of a last will and testament of personal 
estate is by the testator’s appointment, confided :”’ 
2 Black. Comm. 203. “To appoint an executor is to 
place one in the stead of the testator, who may enter 
to the testator’s goods and chattels and who hath 
action against the testator’s debts and performance 
of his will :’’ Swinburne, Pt. 4, s. 2, pl. 2. An ad- 
ministrator is a@ person appointed by the court to dis- 
tribute the personal estate of a deceased person in cases 
where there is no executor to him, either because the 
deceased died intestate or no executor was appointed, 
or having been nominated has not accepted, or hav- 
ing accepted has died without administering. It was 
only by agreement with her husband that a married 
woman could make a will of her personal estate. 
Where she made a will in pursuance of a power, the 
executor took as appointee under the power, and if 
she had personal estate not subject to is power, her 
husband was entitled to administration ceterorum. 
A married woman has now full power of testation, 
and therefore her executor will resemble an ordinary 
executor. It is submitted that the husband’s rights, 
upon the death of his wife intestate, are not affected 
by this Act, and the husband’s right, in exclusion of 
all other persons to be his wife’s administrator, still 
exists. ‘The 29 Car. 2, c. 3, s. 25, provides that the 
Statute. of Distributions ‘shall not extend to the 
estates of femes covert that shall die intestate, but that 
their husbands may demand and have administration 
of their rights, credits, and other personal estates, and 
recover and enjoy the same as i might have done 
before the making of the said Act.” As the adminis- 
trator of his wife the husbandis still liable, to the ex- 
tent of the assets coming to him assuch administrator, 
~~ debts and other liabilities which survive. Ifhe 
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die without having taken out administration, admi- 
nistration de bonis non will be granted to his legal 
Sapir representative: Helder v. Hanger, 3 Hagg. 

co. 769. But when the wife is an executrix, and dies 
intestate, administration to the goods of her testator 
will not as a rule be granted to the husband. The 
words of this section are wide enough to vest the 
legal estate of land to which the wife was entitled in 
her legal personal representatives ; but it is submitted 
that such an important change in the devolution of 
real property would not be implied, but must be 
expressly made, as in the case of trust and mortgage 
estates by the Conveyancing Act, 1881, 8. 30. 

Before this Act, separate estate, whether real or 
personal, was always equitable assets (Owens v. 
Dickenson, 1 Cr. & Ph. 48); but now, in all cases 
where under this section the wife’s personal repre- 
sentative, as such, is capable of recovering her pro- 
perty, such property will be legal assets. 


24. Interpretation of terms.|—The word 
“contract” im this Act shall include the 
acceptance of any trust, or of the office of 
executrix or administratrix, and the provi- 
sions of this Act as to liabilities of married 
women shall extend to all liabilities by reason 
of any breach of trust or devastavit com- 
mitted by any married woman being a trus- 
tee or expcutrix or administratrix either be- 
fore or after her marriage, and her husband 
shall not be subject to such liabilities unless 
he has acted or intermeddled in the trust or 
administration. The word ,‘‘ property” in 
this Act includes a thing in action. =~ tr. 


~ 


464 THE LAW OF HUSBAND AND WIFE. 


See ante, pp. 115, 116, as to the husband’s rights 
and powers with regard to his wife’s choses in autre 
droit, and pp. 146, 147, for the husband’s liabilities 
for the ante-nuptial and post-nuptial devastavits of 
his wife. The effect of this section is to relieve the 
husband from all lability with regard to devastavits 
or breaches of trust, committed after 1882, by his 
wife, unless he has acted or intermeddled in the trust 
or administration. It is submitted that he will still 
be answerable as the administrator of his wife to the 
extent of the assets he receives for her breaches of 
trust and devastavits: see Adair v. Shaw (1 Sch. & Lef. 
243, ante, p.147). Formerly a wife could be appointed 
an executrix, but could not prove the will without her 
husband’s consent, nor could the husband compel the 
wife to accept the office against her will, unless the 
office devolved upon her while single; but if he ad- 
ministered without the will being proved, she could 
not decline or avoid the executorship during his life, 
but after his death she might refuse if she had never 
intermeddled with the administration. In Adair v. 
Shaw (1 Sch. & Lef. 243) it was considered that a 
Jeme covert executrix was answerable for waste com- 
mitted by her husband during the coverture, and this 
was followed in Soady v. Turnbull, L. R., 1 Ch. 494. 
As to what is included in the term “thing in action, 
or chose in action, see ante, p. 100. 


25. Commencement of Act.|—The date of 
the commencement of this Act shall be the 
first ot January one thousand cight hundred 
and eighty-three. 

26. Hxtent of Act. |—This Act shalt not ex- 
tend to Scotland. 


27. Short title.|—This Act may be cited 
as the Married Women’s Property Act, 1882. 
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MARRIED WOMEN’S PROPERTY ACT, 1870. 
(33 & 34 Vicr. c. 93.) 


An Act to amend the Law relating to the Property of 
Married: Women. [9th August, 1879. 


WHEREAS it is desirable to amend the law of property 
and contract with respect to married women : 

Be it enacted by she Queen’s most excellent Majesty, 
by and with the advice and consent of the Jords spiritual 
and temporal, and commons, in this present Parlia- 
ment assembled, and by the authority of the same, as 
follows :— 


1, Earnings of married women to be deemed their own 
property.|—The wagos and earnings of any married 
womgn acquired or gained by her after the passing of 
this Act in any employment, occupation or trade in 
which she is engaged, or which she carries on separately 
from her husband, and also any money or aD ade SO 
acquired by her through the exercise of any literary, 
artistic or scientific skill, and all investments of such 
wages, earnings, money or property, shall be deemed 
and be taken to be property held and settled to her 
separate use, independent of any husband to whem she 
may be married, and her receipts alone shall be a good 
discharge for such wages, earnings, money and pro- 
perty. 


2. Depostts in savings banks by a married woman 
to be deemed her separate sproperty. |—Notwithstandin 
any provision to the contrary in the, Act of the tent 
year of George the Fourth, chapter twenty fa 
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enabling the commissioners for the reduction of the 
national debt to grant life annuities and annuities for 
terms of years, or in the Acts relating to savings banks 
and post office savings banks, any deposit hereafter 
made and any annuity granted by the said commis- 
sioners under any of the said Acts in the name of a 
married woman, or in the name of a woman who may 
marry after such deposit or grant, shall be deemed to 
be the separate property of such woman, and tho same 
shall be accounted for and paid to her as if she were an 
unmarried woman; provided that if any such deposit is 
made by, or such annuity granted to, a married woman 
by means of moneys of her husband without his consent, 
the court may, upon an application under section nine 
of this Act, order such deposit or annuity or any part 
thereof to be paid to the husband. 


3. As toa married woman's propenty in the funds, |— 
Any married woman, or any woman about to be married, 
may apply to the governor and company of the Bank 
of England,* or to the governor and company of the 
Bank of Ireland, by a form to be provided by the 
governor of each of the said banks and company for 
that purpose, that any sum forming part of the public 
stocks and funds, and not being less than twenty pounds, 
to which the woman so applying is entitled, or which she 
is about to acquire, may be transferred to or made to 
stand in the books of the governor and company to 
whom such application is made in the name or intended 
name of the woman as a married woman entitled to her 
separate use, and on such sum being entered in the 
books of the said governor and company accordingly, 
the same shall be deemed to be the separate property 
of such woman, and shall be transferred and the divi- 
dends paid as if she were an unmarried woman; pro- 
vided that if any such investment in the funds is made 


* By sect. 14 of the 34 & 35 Vict. c. 47 (The Metropoli 
Board of Works (Loans) Act, 1871), it is Saeed. Rrotion 
three of the Married Women’s Property Act, 1870, shall, as 
regards the governor and company of the Bank of England, 
extend and apply fo consolidated stock; and for that pur- 
seen +s section shall be deemed part of that Act.” 
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by a married woman by means of moneys of her hus- 
band without his.consent, the court may, upon an appli- 
cation under section nine of this Act, order such invest- 
ment and the dividends thereof, or any part thereof, to 
be transferred and paid to the husband. 


4, As to a married woman's property in a joint stock 
company. |—Any married woman, or any woman about 
to be married, may apply in writing to the directors or 
managers of any incorporated or joint stock company that 
any fully paid up shares, or any debenture or debenture 
stock, or any stock of such company, to the holding of 
which no liability is attached, and to which the woman 
so applying is entitled, may be registered in the books 
of the said company in the name or intended name of 
the woman as a married woman entitled to her separate 
use, and it shall be the duty of such directors or managers 
to register such shares or stock accordingly, and the same 
upon being so registered shall be deemed to be the sepa- 
rate property of such woman, and shall be transferred 
and the dividends and profits paid as if she were an un- 
married woman; provided that if any such investment 
as last mentioned is made by a married woman by means 
of moneys of her husband without his consent, the court 
may, upon an application under section nine of this Act, 
order such investment, and the dividends and profits 


thereon, or any part thereof, to be transferred and paid 
to the husband. 


5. As to a married woman's property in a society. |— 
Any married woman, or any woman about to be mar- 
ried, may apply in writing to the committee of manage- 
ment of any industrial and provident society, or to the 
trustees of any friendly society, benefit building’ society, 
or loan soqety, duly registered, certified, or enrolled 
under the Acts relating to such societies respectively, 
that any ghare, benefit, debenture, right, or claim what- 
soever in, to, or upon the funds of such society, to the 
holding of which share, benefit, or debenture no liability 
is attached, and to whieh the woman so applying is 
entitled, may be entered in the books of the society in 
the name or intended name of the woman as a _ 
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‘woman entitled to her separate use, and it shall be the 
duty of such committee or trustees to cause the same to 
be so entered, and thereupon such share, benefit, de- 
benture, right, or claim shall be deemed to be the sepa- 
rate property of such woman, and shall be transferable 
and payable with all dividends and profits thereon as if 
she were an unmarried woman; provided that if any 
such share, benefit, debenture, right, or claim has been 
obtained by a married woman by means of moneys of 
her husband without his consent, the court may, upon 
an application under section nine of this Act, order the 
same and the dividends and profits thereon, or any part 
thereof, to be transferred and paid to the husband. 


6. Deposit of moneys in fraud of creditors invalid. 
Nothing hereinbefore contained in reference to moneys 
deposited in or annuities granted by savings banks or 
moneys invested in the funds or in shares or stock of 
any company shall as against creditors of the husband 
give validity to any deposit or investment of moneys of 
the husband made in fraud of such creditors, and any 
moneys so deposited or invested may be followed as if 
this Act had not passed. 


7. Personal property not exceeding 2001. coming to a 
married woman to be her own. |—Where any woman 
married after the passing of this Act shall during her 
marriage become entitled to any personal property as 
next of kin or one of the next of kin of an intestate, or 
to any sum of money not exceeding two hundred poufids 
under any deed or will, such property shall, subject and 
without prejudice to the trusts of any settlement affect- 
ing the same, belong to the woman for her separate use, 
and her*receipts alone shall be a good discharge for the 


8ame. 
G 


8. Freehold property coming to a married woman, rents 
and profits only to be her own.|—Where any freehold, 
copyhold, or customaryhold property shall descend upon 
any woman married after the passing of this Act as 
heiress or co-heiresg of an intestate, the rents and profits 
“*-~--“ “ operty shall, subject and without prejudice to 
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the trusts of any settlement affecting the same, belong 
to such woman for her separate use, and her receipts 
alone shall be a good discharge for the same. 


9. How questions as to ownership of property to be set- 
tled.|—In any question between husband and wife as to 
property declared by this Act to be the separate property 
of the wife, either party may apply by summons or 
motion in @ summary way either to the Court of Chan- 
cery in England or Ireland, according as such property 
is in England or Ireland, or in England (irrespective of 
the value of the property) the judge of the county court 
of the district in which either party resides, and there- 
upon the judge may make such order, direct such in- 
quiry, and award such costs, as he shall think fit; pro- 
vided, that any order made by such judge shall be subject 
to appeal in the samo manner as the order of the same 
judge made in a pending suit or on an equitable plaint 
would have been, and the judge may, if cither party so 
require, hear the application in his private room. 


10. Afarried woman may effect policy of insurance. }— 
A married woman may effect a policy of insurance upon 
her own life or the life of her husband for her separate 
use, and the same and all benefit thereof, if expressed 
on the face of it to be so effected, shall enure accor- 
dingly, and the contract in such policy shall be as valid 
as if made with an unmarried woman. 


As to insurance of a husband for benefit of his wife. |\— 
A policy of insurance effected by any married man on 
his own life, and expressed upon the face of it to be for 
the benefit of his wife or of his wife and children, or 
any of them, shall enure and be deemed a trust, for the 
benefit of his wife for her separate use, and of his 
children, or any of them, according to the interest so 
expressed, and shall not, so long as any object of the 
trust remains, be subject to the control of the husband 
or to his creditors, or form part of his estate. When 
the sum secured by the ,policy becomes payable, or at 
any time previously, a trustee thereof may be appointed 
by the Court of Chancery in Engiand or in Ireland 
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according as the policy of insurance was effected in 
England or in Ireland, or in England by the judge of 
the county court of the district, or in Ireland by the 
chairman of the civil bill court of the division of the 
county, in which the insurance office is situated, and 
the receipt of such trustee shall be a good discharge to 
the office. If it shall be proved that the policy was 
effected and premiums paid by the husband with intent 
to defraud his creditors, they shall be entitled to receive 
out of the sum secured an amount equal to the premiums 
so paid. 


11. Married women may maintain an action.|—A 
married woman may maintain an action in her own 
name for the recovery of any wages, earnings, money, 
and property by this Act declared to be her separate 
property, or of any property belonging to her before 
marriage, and which her husband shall, by writing 
under his hand, have agreed with hér shall belong to. 
her after marriage as her separate property, and she 
shall have in her own name the same remedies, both 
civil and criminal, against all persons whomsoever for 
the protection and security of such wages, earnings, 
money, and property, and of any chattels or other pro- 
perty purchased or obtained by means thereof for her 
own use, as if such wages, earnings, money, chattels, 
and property belonged to her as an unmarried wonfan; 
and in any indictment or other proceeding it shall be 
sufficient to allege such wages, earnings, money, chattels, 
and property to be her property. ‘ 

12. Husband not to be lable on his wife's contracts 
before marriage. |—A husband shall not, by reason of 
any marriage which shall take place after this Act has 
come into operation, be liable for the debts of his wife 
contracted before marriage, but the wife shall be liable 
to be sued for, and any property belonging to her for 
her separate use shall be Lisble to satisfy, such debts as 
if she had continued unmarried. 


13. Married woman to be hable to the parish for the 
maintengnce of hes husband. |—Where in England the 
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husband of any woman having separate property be- 
comes chargeable to any union or parish, the justices 
having jurisdiction in such union or parish may, in 
petty sessions assembled, upon application of the guar- 
dians of the poor, issue a summons against the wife, 
and make and enforce such order against her for the 
maintenance of her husband as by the thirty-third 
section of The Poor Law Amendment Act, 1868, they 
may now make and enforce against a husband for the 
maintenance of his wife who becomes chargeable to any 
union or parish. Where in Ireland relief is given under 
the provisions of the Acts relating to the relief of the 
destitute poor to the husband of any woman having 
separate property, the cost price of such relief is hereby 
declared to be a loan from the guardians of the union 
in which the same shall be given, and shall be recover- 
able from such woman as if she were a feme sole by 
such and the same actions and proceedings as money 
lent. 

14, Married woman to be liable to the parish for the 
maintenance of her children. |—A married woman having 
separate property shall be subject to all such liability 
for the maintenance of her children as a widow is now 
by law subject to for the maintenance of her children: 
provided always, that nothing in this Act shall relieve 

er husband from any liability at present imposed upon 
him by law to maintain her children. 


15. Commencement of Act. |—This Act shall come into 
operation at the time of the passing of this Act. 


16. Act not to extend to Scotland. |\—This Act shall not 
extend. to Scotland. 


17. Short title.|—This Act may be cited as ‘‘ The 
Married Women’s Property Act, 1870.”’ 
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MARRIED WOMEN’S PROPERTY ACT (1870) 
AMENDMENT ACT, 1874. 


(37 & 38 Vicr. c. 50.) 


An Act to amend the Married Women’s Property Act 
(1870). [30th July, 1874. 


WHEREAS it is not just that the property which a woman 
has at the time of her marriage should pass to her hus- 
band, and that he should not be hable for her debts 
contracted before marriage, and the law as to the re- 
covery of such debts requires amendment: 

Be it enacted by the Queen’s most excellent Majesty, 
by and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this present 
parliament assembled, and by the authority of the same, 
as follows: : 

1. Husband and wife may be jointly sued for her debts 
before marriage. |—So much of the Married Women’s 
Property Act, 1870, as enacts that a husband shall not 
be liable for the debts of his wife contracted before 
marriage is repealed so far as respects marriages which 
shall take place after the passing of this Act, and a 
husband and wife married after the passing of this Act 
may be jointly sued for any such debt. 


2. Extent to which husband lable.}|—The husbard 
shall, in such action and in any action brought ‘for 
damages sustained by reason of any tort committed by 
the wife before marriage or by reason of the breach of 
any contract made by the wife before marriage, be 
liable for the debt or damages respectively to the extent 
only of the assets hereinafter specified; and in addition 
to any other plea or pleas may plead that he is not 
liable to pay the debt or damages in respect of any 
such assets as hereinafter specified; or, confdéssing his 
liability to some amount, that he is not liable beyond 
what he so confesses; and if ng such plea is pleaded the 
husband shall be deemed to have confessed his hability 
so far ag assets areoncerned. 
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3. Uf husband without assets he shall have judgment for 
costs. |--If it is not found in such action that the 
husband is liable in respect of any such assets, he shall 
have judgment for his costs of defence, whatever the 
result of the action may be against the wife. 


4. Joint and separate judgment against husband and 
wife for debt.|—When a husband and wife are sued 
jointly, if by confession or otherwise it appears that the 

usband is liable for the debt or damages recovered, or 
any part thereof, the judgment to the extent of the 
amount for which the husband is liable shall be a joint 
judgment against the husband and wife, and as to the 
residue, if any, of such debt or damages, the judgment 
shall be a separate judgment against the wife. 


5. Assets for which husband liable.|\—The assets in 
respect of and to the extent of which tho husband shall 
in any such action be liable are as follows: 

(1.) The value of the personal estate in possession of 
the wife, which shall have vested in the 
husband: 

(2.) The value of the choses in action of the wife 
which the husband shall have reduced into 
pepe or which with reasonable diligence 

e might have reduced into possession: 

(3.) The value of the chattels real of the wife which 
shall have vested in the husband and wife: 

(4). The value of the rents and profits of the real 

. estate of the wife which the husband shall 
have received, or with reasonable diligence 
might have received: 

(5.) The value of the husband’s estate or interest in 
any property real or personal, which the wife 
in contemplation of her marriage with him 
shdll have transferred to him or to any other 
person: 

(6.) Th& value of any property, real or personal, 
which the wife in contemplation of her mar- 
riage with the a are shall with his consent 
have transferred to any person with the 
view of defeating or del@ying her existing 
creditors: ; 
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Provided that when the husband after marriage pays 
any debt of his wife, or has a judgment bona fide 
recovered against him in any such action as is in this 
Act mentioned, then to the extent of such payment or 
judgment the husband shall not in any subsequent 
action be liable. 


6. Fxtent of Act.|—This Act shall not extend to 
Scotland. 


%. Short din ee Act may bo cited as ‘‘The Mar- 
5 Women’s -roperty Act (1870) Amendment Act, 
1874.” 


INDEX. 


‘* ACCRUE,”’ meaning of word in sect. 5 of M. W. P. A. 1882, 
416. 


ACKNOWLEDGMENT, 
by wife under the Fines and Recoveries Act, 82, 417, 453. 
a married woman’s release of a power must be acknow- 
ledged, 264. 
unless it is a case of election, 264. 


ACQUIRING, 
a married woman’s power of, property under the 
M. W. YP. A.,1882... 384. 
meaning of the word ‘‘ acquire” in sect. 1 (4) of the 
M. W. P. A. 1882...407. 


AcTIon. See Civil dtemedies ; Legal Proceedings; Procedure ; 
Suing ; Summary Proceedings. 


ADEQUATE PROVISION, 
where husband and wife are living apart, and wife has 
an, for her maintenance, 129. 
. she cannot bind her husband for necessaries, 130. 
unless he promise to pay her debts, 131. 
what is an, 131. 
_ must be regularly paid, 132. 


ADMINISTRATORS. Seo xecutors. 


ADMINISTRATRIX. See also Choses in Autre Droit. 
wife may become an, without her husband’s concurrence, 
399. e 


DULTERY, * 
action for criminal conversation abolished, 40. 
husband may claim damages from any person who has 
committed, with his wife, 40. 

how such damages may be claimed, 40. 
how they may be gpphed, 40. 

wife who has been guilty of, cannot sue for restitution of 

conjugal nights, 43. 2 = 
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ADULTERY—continued. : ; 
wife’s subsequent, does not make a previous separation 
deed void, 59. 
husband’s, or wife’s, is a ground for a judicial separa- 
tion, 63. 
a decree of judicial separation is not a licence to commit, 


wife’s, is a ground for divorce, 68. 

when husband’s, is a ground for divorce, 68. 

incestuous, 69. 

bigamy with, 69. 

coupled with cruelty, 69. 

husband’s right to curtesy not barred by his, 94. 

where wife's right to dower is barred by her, 94, 166. 

will husband’s, justify his wife leaving him? 135. 

husband no longer lable for necessaries for wife who 
has committed, 135. 

husband not lable to maintain his wife when she has 
committed, 44, 136, 137. 

what amounts to condonation of wife’s, 137. 

when it affects her equity to u settlement, 249. 


ADVANCEMENT, 
whether a purchase by a married woman in the name of 
her children is an, 460. 
a purchase by husband in the name of his wife, 279, 
428. 


ADVOWSON, 
seisin of an, 89. 
subject to curtesy, 89. 
subject to dower, 154. 


AFFINITY. See Prohibited Degrees. 
AGE, for marriage, 35. 


AGENT, 
where wife is, for her husband in the matter of contract, 
120, 122, 125, 126. 
tort, 144. 
where wife carries on a business as, 126, 407. 


AGREEMENTS IN FRAUD OF MARRIAGE, 
in fraud of the parents, 18. 
of one of the parties to the marriage, 19. 


AGREEM™NTS IN RESTRAINT OF MARRIAGE, 26. 
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ALIENATION, 
of wife’s freeholds, 82, 394. 
in accordance with Fines and Recoveries Act, 82, 394. 
husband’s concurrence necessary, 82, 394. 
when dispensed with, 85. 
except the wife alienate by means of a power of 
appointment, 82, 394. 
husband cannot alienate his wife’s freeholds, 82. 
nor grant leases thereof, 83. 
except under the Settled Hstates Act, 1877...84. 
of wife’s copyholds, 87, 394. 
gavelkind lands, 87. 
chattels real, 95, 394. 
choses in action, 100. 
possession, 109. 
reversion, 111, 394. 
equitable separate estate, 197, 394. See also Lqutt- 
able Separate Hatate. 
wife’s right to dower barred by husband's, 167. 
under the M. W. P. A. 1882...398, 
of separate estate, pendente lite, 403, 406. 
restraint on. See festratnt on Anticipation. 


ALIMONY, 
what is, 66. 
pendente lite, 66. 
a sufficient allowance for the wife, 131. 
ermanent, 66. 
before. is decreed the husband is answerable for neces- 
saries, 134. 


AMBIGUOUS EXPRESSIONS, 
. for creating separate estate, 183. 
construction of, 1&4. 
in marriage settlemonts, 366. 


AMOUNT SETTLED, 
equity to a settlement, 253. , 
where the whole fund has been settled, 253. 
where a thoiety has been settlod, 253. 
where other amounts have been settled, 256. 


Fs 
ANNUITY, no dowocr out of a personal, 155. 
ANTE-NUPTIAL AGREEMENTS. See Marriage Settlement. 


ANTE-NUPTIAL ARTICLES. Sce Murriagt Settlement> 
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ANTE-NUPTIAL ConTRACcTS (WIFE'S). See Contracts. 
ANTE-NUPTIAL DEBTS (WIFE’s). See Contracts; Debts. 


ANTICIPATION. See Hquitable Separate Estate; Restraint on 
Anticipation. 


ARREARS, 

of wife’s rents owing at time of her death belong to her 
husband, 81. 

of wife’s rents of leaseholds due on death of husband, 98. 

of income of wife’s life estate in certain funds, 107. 

of dower, 138, 162. 

of separato estate, 196. 

husband may be compelled to account for the, of income 
of wife’s separate estate received by him, 205. 

account not limited to one year’s, only, 205. 

of pin-money, limited to one year’s, 241. 

no equity to a settlement out of, of past income which 
has been assigned for value, 250. 


ARTICLES, Seo. Marriage Settlement. 


ASSAULT, 

husband may recover damages for, of wife by a 
stranger, 39. 

when wife should be joined as plaintiff, 39. 

when husband’s right of action is barred, 39. 

of wife by her husband, 40—42. 

magistrate’s order that husband and wife shall no longer 
cohabit on account of husband’s aggravated, 63. 

of wife by husband during coverture, action will not lie 
after divorce, 73. 

money lent to a wife for conducting an indictment 
against husband for, is not a necessary for which 
the husband will be answerable, 123. 

husband answerable for an, committed by his wife, 
143. 

evidence of wife, 4388. 

Assets. See also Lquitable Assets ; Legal Assets. 

marshalled in favour of wife’s paraphernalia, 238. 

liability of husband for wife’s ante-nuptial debts confined 
to certain, 441—5. 


ASSIGNMENT. See Alienation. * 


ASSURANCE. See Life Assurance. 
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AUTRE Drorr. See Choses in Autre Droit. 


BANKRUPTCY, HUSBAND’S, 
wife can assert her equity toa settlement against her 
husband’s trustee in, 244. 
excepting as to a life interest assigned for valuable 
consideration before his, 244. 
wife cannot waive hor equity to a scttlement, so that his 
trustee in, may get the fund, 252. 
the amount of wife’s choses in action settled on her on, 
254—5. 
settlements made on marriage in fraud of creditors, 295. 
as affecting voluntary settlements, 310. 
queere, where ao discharge in, would release a husband 
from a covenant to settle property which vests in him 
after his discharge, 530. 
a husband cannot settlo his own property so as to secure 
a provision for his wifo in tho event only of his, 338. 
he can give a bend to the extent of the money received 
with his wife payablo on his, 338. 

property not belonging to the husband may be settled 
on him until his, 340. 

a clause in a marriage settlement to advance moncy to 
the husband becomes inapplicable on his, 341. 

loans by wife to husband, how affected by his, 411. 

lifo insurance under the M. W. P. A. 1882...431. 


BANKRUPTCY, WIFE'S, 
if wife carries on a business separately from her hus- 
band her separate property will be liable to the bank- 
ruptcy laws, 219, 407. 
, otherwise, a married woman cannot be a bankrupt, 219, 
408. 
except in certain cases, 408. 


BANNS OF MARRIAGE, 28. 
BATTERY. Seo Assault. 
@ 

BIGAMY, z 

puniskment for, 34. 

when a married person may marry another without com- 

mitting, 34. 
bigamy with adultery, what, 69. 


Britt oF EXCHANGE. See Choses in Actdon, Wife's, » 
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Bonn, 
to pay a sum of money on refusal to marry, 17. 
given before marriage to a wife by her husband, 298. 
given by husband to pay a sum on his bankruptcy, 338. 


Borover ENGuisn, dower of, 173. 
BrREAcH OF PRoMISE. Seo Promise to Marry. 


BREACIL OF TRUST, 
wife’s, 146, 147. 
when husband is answerable for, under the M. W. P. A. 
1882...463. 


BuRDEN OF PRoor. See Onus Probandi. 
BurRIAL, husband answerable for expenses of wife’s, 123, 139. 


BUSINESS, 
where wife carries on a, in same house with her hus- 
band, 126, 405. 
under the M. W. P. A. 1870... 415. 


CERTIFICATES TO MARRY, 28, 29. 
CHATTELS REAL (IIusBANnD’s), no dower of, 135. 


CIATTELS REAL (WIFE'S), 
how affected by tho M. W. P. A. of 1882... 94, 388, 
391, 409, 414. 
of 1870... 94, 416, 468. 
the law before the above Acts were passed, 95, 384, 391. 
husband’s interest in, 95, 96. 
rents and profits belong to him, 93. 
absolute assignments of, 95, 97. 
sub-leases of, 95, 98. 
mortgages of, 95, 97. 
husband cannot ahenate by will, 95. 
death of husband, how it affects, 95. 
of wife, 905. 
that cannot fall into possession quring husband’s life, 
995. 
equitable leascholds, 96. 


CHILDREN. See also Infancy, Ward of Court. 
at what age children may marry, 35. 
maintenance of, 44. 
education of, 
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CHILDREN—continued. 
until what age parents bound to support their, 44. 
guardianship of, 45. 
custody of, when magistrate orders separation of hus- 
band and wife, 63. 
how affected by divorce of parents, 75. 
their rights under an equity to a settlement, 249. 
marriage setthments, 313, 315. 
executory trusts in marriage articles aro construed in 
favour of the, 342. 
when they attain uw vested interest in a marriage settlo- 
ment, 347. 
younger, where provisions are mado in a marriago 
settlement for, 35]. 
married women’s liability for support of her, and grand- 
children, 459. 
not liable for maintenance of her husband’s illegiti- 
mate, born previous to the marriage, 460. 
although the husband is lable for maintenance of 
hers, 460. 
e 


CHosEs In AcTION (WIFE’S), ° 
how affected by tho M. W. P. A. 1882... 99, 243, 392, 
: 409, 414. 
of 1870... 99, 465—468. 
the law unaffected by these Acts, 99, 385, 391. 
what are, 100. 
husband’s interest in, 99. 
he must reduce them into possession, 99. 
negotiable instruments, 100, 101. 
poy notes, 101, 103, 104. 
onds, 100, 103. 
legacies, 101—107. 
*joint ownership of, 100, 103. 
shares in a joint stock company, 101. 
what 1s a reduction into possession, 101. 
examples of reduction into possession, 102. 
non-reduction into possession, 103. 
death of wife, 106. 
husband must take out letters of administration, 106. 
where husband’s mghts are excluded, 106. 
death of husband, 106. 
unreduced into possession belong to wife, 106. 
protection order, its effects on, 107. 
divorce, its effects on, 108. 
judicial separation, its effects on, 108. 
equity to a settlement out of, 243. 6 e 
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CHosEs In AUTRE DroirT Wire 8). See also Devastavits. 
after 1882, will not vest in husband, 115. 
before 1882 vested in husband if in possession, 116. 
but not if in reversion, 116. 
without her husband’s consent, the wife could dispose of 
them by will, 116. 
husband’s liability for wife’s devastavits, 146. 


CHOSEs IN PossEssION (WIFE'S), 

no husband married after 1882 will acquire by marriage 
any rights therein, 108, 392, 409. 

no husband will have any right to, coming to the wife 
after 1882...108, 414. 

a wife marriod aftor 8th August, 1870, is entitled to her 
earnings, &c., 108. 

husband’s rights at common law in, 109, 385, 391. 


CHOSES IN REVERSION (WI¥FE’S), 
how affected by the M. W. P. A. 1882...109, 392. 
1870... 110. 
the law as unaffected by the above Acts, 110, 385, 391. 
husband’s interest in, 110. 
belong to husband if they fall into possession during the 
coverture, 110. 
husband’s disposition void if wife survivos him and they 
fall into possession after his death, 110. 
effect of husband’s assignment of, 111, 114. 
assignment of, 111. 
while they remain reversionary, assignment must be i in 
accordance with Malins’ Act, 111. 
exception, 114. 
what Malins’ Act requires, 111. 
death of wife, 114. 
husband must take out letters of administration to entitle 
him to, 114. 
divorce, its effect on, 115. 
judicial separation, 115. 
projection order, 115. 
no equity to a aaa out of, whilst they continue 
reversionary, 2 
a covenant by hasband and wife to settle wife’s property 
applies to, falling into possession during the cover- 
ture, 326. 
- but not to those falling into possession after the cover- 
ture, 327. 
unless ‘specially included by the words of the cove- 
eo nant, 320 
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Crivit REMEDIES, 
of wife against her husband and others, 235, 236, 434. 


CoLLUsION, 
between the parties to a divorce, 71. 


CoLONIAL MARRIAGES, 32, 
CoMMON LAW PoweErRs. Sce Powers. 


CONDITIONS IN RESTRAINT OF MARRIAGE. See also Restraint 
of Marriage. 
annexed to gifts of personalty follow the civil law, 6, 21. 
realty follow the common law, 6, 21. 


CONDITIONS PRECEDENT. Sco Lestraint of Marriage. 


CONDITIONS SUBSEQUENT. Seo Restraint of Marriage. 


CoNDONATION, e 
what amounts to, of adultery, 70. 


ConJUGAL RIGHTS, 
husband may sue for restitution of, 40. 
wife may sue for restitution of, 43. 
but not when she has committed adultery, 43. 


a separation deed may be pleaded in bar toa suit for 
restitution of, 58. 


CoNNIVANCE, 
of one party at the other’s adultery, 69. 


CONSANGUINITY. See Prohibited Degrees. 


CONSENT, 
of guardians to minors marrying, 30. 
marriage not invalidated by want of such, 30. , 
when, 18 withheld, 31. 
of parties marrying, 35. 
- of husband not necessary to wife’s accoptance of the 
office of trustee or executrix, 453. 


CONSPIRACY, 
husband and wife cannpt be guilty of a, 48. 


ConsULAR MARRIAGES, 32. 
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CONTINGENT INTEREST (WIFE'S), 
as to a, in her separate property, 200. 
a covenant by husband and wife to settle the wife’s after- 
acquired pr oper applies to, falling into posses- 
sion during the coverture, 326. 
but not to those falling into possession after the cover- 
ture, 327. 
unless ‘specially included by the words of the cove- 
nant, 329. 


ConTRACTS (WIFE’S). See also Quast Contracts ; Debts (Wife's). 
ANTE-NUPTIAL, 117. 

the effect of the M. W. P. A. of 1870 on, 117, 208, 439. 

the effect of the M. W. P. A. of 1874 on, 117, 208, 440. 

the effect of the M. W. P. A. of 1882 on, 117, 208, 438, 


441. 
ante-nuptial debts of women married before 9th August, 
1870... 118. 


husband had to be sued during wife’s life, 118. 
wife was still answerable if husband was not sued during 
coverture, 118. 
how they affect her separate estate, 208. 
POST-NUPTIAL, 119. 
a married woman’s powers of contract under the M. W. 
P. A. 1882... 396—407. 
Husbana’s liability, 
where husband and wife are living together, 
depends on the question of agency, 120, 122. 
unless the husband has failed to ‘provide his wife 
with necessaries, 120, 127. 
presumption of law as to, before 1883... 121, 211, 404. 
after 1882...121, 209, 404. 
made after 1882, what property they bind, 406. 
wife has no right qu@ wife to bind her husband, 122. ° 
except in the particular case of necessity, 122, 127. 
death of the husband revokes the wife’s authority, 122. 
necessaries, what are, 122. 
legal expenses, 123. 
presumption of law, how rebutted, 123. 
by showing that the wife had no authomity to pledge 
tho husband's credit, 123. 
that she was amply supplied with necessaries, 
124. 
that credit was given to the wife, 124. 
onus probandi, that husband .is hable, 124, 403. 
husband’s liability for matters generally under the con- 
trol of the wift, 124, 400. 
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Contracts (WIFE’s)—continued. 
Husband’s liability—continued. 
the same as if sho wero his housekeoper, 123. 
husband’s liability when wife carries on a business in 
his house, 126, 405. ; 
. but not for matters having no connection with the 
business, 126, 127. 
necessity, husband answerable in cases of, 127. 
ratification of, by husband, 128. 
ratification, instances of, 128. 
where husband and wife are living apart, 129. 
husband’s liability for, 58, 129. 
adequate provision for wife’s maintenanco, she then has 
no authority to bind her husband even fur necessaries, 
129. 
pen must be regularly paid, 132. 
urden of proof as to husband’s liability, 130, 133. 
where wife is capable of supporting herself, 130. 
adequate provision, what it 1s, 131. 
where husband promises to pay wife's debts, 131. 
notice to tradesmen, 131, 133. 
husband a lunatic, 131. : 
savings from allowance, 132. 
inadequate provision for wife’s maintonance, husband 
answerable for necessaries unless separation 1s caused 
by fault of tho wite, 132. 
separation caused by conduct of husband, 133. 
where wife is turned out of doors, 134. 
yiolence on the part of the husband, 154. 
selling off of the furniture, 134. 
where wife is justified in leaving husband, 135. 
protection order will bar an action against the husband 
- for neccssarics supplied to wife, 135. 
separation caused by conduct of wife, 135. 
husband not liable for necessaries, 135, 136. 
where wife offers to return, 136. 
adultery of wife bars the husband’s hability, 137, 
exception, 137. ° 
but not before he knew of it, 137. 
condonatton of the adultery, what it is, 137. 
husband must prove the adultery, 137. 
necess«ries, what are, 138. 
legal expenses, 138. 
funeral expenses, 139. 
after 1882, binding her separate estate bind all separate 
estate that she afterwards acquires, 209, 409. 
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Contracts (WIFE’s)—continued. 
Wife's liability, 

fore 1883 bound only the property of which she was 
able to dispose of at the time of entering into the con- 
tract, 209. 

where intention to bind the separate estate has been 

implied, 212. 
not implied, 213. 

made by married women living apart from their hus- 
bands bind their separate estate, 213. 

how far do the wife’s, affect the corpus of her separate 
property when she has but a limited interest, 214. 

the restraint on anticipation limits the hability of the 
wife’s separate cstate for her, 229. 

Wife's canacity to make, 

what married women may contract as if they were un- 
married, 398. 

the M. W. P. A. 1870, did not confer upon married 
women a general capacity of making, 398. 

the M. W. P. A. 1882, has done so, 396, 399. 

the wife is still preserved from personal liability, 399. 

she may contract with her husband, 399. 

what the word ‘‘ contract” includes, 399, 463, 


CoNTRACT (BETWEEN HUSBAND AND WIFE), 
separate estate created by, either before or during covers 
ture, 189. 
a, wife could (before 1870) suo her husband upon a, made 
with reference to her separate estate, 436. 


CONTRIBUTORY, 
a married woman’s lability as a, in a joint stock com- 
pany, 425, 438, 445. 
husband’s liability as a, in respect of wife’s shares, 425, 
445. 


CoryHOLps, 
husband’s interest in wife’s, 86, 384, 390. 
how affected by the M. W. P. A. 1870. . 416, 468. 


1882. .591. 
curtesy of, 90. 
dower of, 173. 
are not within the Dower Act, 174. 
a woman on her marriage might have surrendered her 


in order to reserve a pow 2r of appointment over them 
260. 
¢ e 
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CoprHOLDs—continued. 
a married woman may exercise a power of appointment 
over, 260. 
vested in a married woman as a bare trustee may be 
conveyed or surrendered as if sho were a feme sole, 266. 
where a husband could conyey to his wife, 430. 


Costs, 
in a dower suit, 162. 
wife’s separate estate is liable for, ordered to be paid by 
her, 219, 404. 
where there is « restraint on anticipation, 232, 404. 
costs in a successful suit, 236. 
of trustee who pays a fund into court, so as to allow the 
wife to claim her equity to a sottlement, 248, 
of preparing marriago settlements, 362. 
of rectification of marriage sottlements, 372. 
where uw married woman sues and is sued under tho 
M. W. LD. A. 1882. . 396, 402, 4038, 438. 
of action on account of wife’s post-nuptial torts, 401. 
of litigation between husband and wifo, 404. 
where husband and wife suc or defend jointly, 404. 
of suits for wife’s ante-nuptial labilities, 447. 


CovENANTS. See Marriuye Settlement. 


COVERTURE. See Disabilities of Coverture. 


CREDIT, whero wife may pledge her husband’s, 120, 122—125. 


CREDITORS, 

separation deeds not founded on yaluable consideration 
are void as against, 55. 

of husband cannot touch property of wife having a pro- 
tection order, 77. 

age from husband by wife will hold good against 

is, 190. 

settlements made for a valuable consideration ayo in the 
absonce of fraud good against, 293. 

a voluntary scttlement made in fraud of, 1s void aa 
against them, 307. 

what can set aside a marriage settlement, 309. 

where husband’s property is settled on himself until his 
bankruptcy, 338. 

wife’s investments of hysband’s money in fraud of, 429. 

life insurances in fraud of, 431. 

women’s marriage scttlements in fmud of, 454 
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(RIMES, 
committed by husband and wife against each other 
specting the person, 46. 
property, 46. 
alterations affecting, by M. W. P. Acts of 1870 1 
1882...46, 434, 448. 
committed by wife in presence of her husband, 47. 
presumption of law that wife is acting under coercion, 
this presumption may be rebutted, 48. 
does not apply in certain cases, 48, 
committed by wite in the absence of her husband, 48. 


wife may in certain cases be joined in an indictm 
with her husband, 48. 


husband and wife cannot be guilty of a conspiracy, 4! 
as arulo they cannot give evidence against each other, « 
wife not accessory after the fact by receiving and assi: 

ing her husband after he has committed a crime, 48 


(‘RIMINAL PROCEEDINGS, 
for the protection of the wife’s separate estate, 235, 4¢ 
when wife is hable to, at instance of husband, 448. 


CRUELTY, . 
a justifiable cause for sepuration of husband and wife, 5 


what amounts to, 64. 

if wife is turned out of doors, husband is bound , 
maintain her, 133. 

what amounts to a turning of the wife out of doors, 13 
135. 


what amount has been settled on wife out of her ow 
choses in action when the husband has shown, toward 
her, 253, 254. 
CURTESY, 
what an estate by the, is, 87. 
no, of a joint tenancy, 87. 
essential conditions of an estate by the, 87. 
legal marriage, 88. 
seisin of the wife, 88. 
what has been held to be a sufficient seisin on the part 
of the wife, 88. 
birth of issue, 89. 
during life of mother, 89. 
and capable of inheriting, 89. 
what is evidence of a ch'ld being born alive, 89. 


pro] ty subject to, 89. 
elds of inhdiitance, corporeal or incorporeal, 89. 
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CuRTESY—continued. 
no, of an estate pur autre vie, 90. 
as to copyholds, 90. 
gavelkind lands, 90. 
separate estate, 90. 
property under the M. W. P. A. 1882...9], 
411 


rights and liabilities of a tenant by the, 91. 
effect of the birth of issue on the husband’s powers of 
alienation, 91. 
bankruptcy, 91. 
leases under the Settled Estates Act, 1877... 92. 
under the Settled Land Act, 1882... 92. 
rights to, defeated, 92, 230. 
the cffects of divorce on, 93. 
not barred by hushand’s udultery, 94. 
barred by ahenation of wife’s separate estate, 200. 
husband’s right to, not taken away by the M. W. P. A. 
1882...411. 


CusTopy oF Cut®ren. See Children. 


DAMAGES, 
when a marricd woman sues and ia sued under the 
M. W. 1D. A. 1882... 396, 402, 408, 438. 


for wife’s post-nuptial torts, 401, 


Daatu (IIuspann’s), 

caused by neglect, default, or any wrongful act, 42. 

who becomes the guardian of children on, 45. 

how it affects the wife, 79. 

¢ how it affect wife’s freeholds, 86. 
wife’s choses 1n action, 106. 

revokes wife’s authority to bind him by her contracts, 
122. 

how it affects dower, 152, 154. 

wife liable on, for torts committed by her Muring the 
coverture, 401. 


DEATH (WIFE’S), 
causéd by neglect, default, or any wrongful act, 39. 
how it affects the husband, 79. 
her freeholds, 86. ’ 
choses in acti®n, 106. 
reversions, 114. e a 
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Deatn (WIFE’s)—continued. 
determines the husband’s liability for her torts, 145, 401. 
devolution of wifo’s property on her dying intestate not 
affected by the M. W. P. A. 1882...410. 


Dents (HusBanp’s), 
bar dower, 168. 
paraphernalia, 238. 
ag affecting voluntary settlements, 307. 


DEBTs (WI¥FE’s). See also Contracts. 

as affecting her separate estate, 207. 

as barring her equity to a settlement, 251. 

as affecting voluntary settloments, 307, 404. 

tho oxecution of a general power by will by a married 

woman, 413. 

wilo’s ante-nuptial debts, under the M.W. DP. A. 1882. .438. 
before 1870... 439. 
between 1870 and 1874... 440. 

1874 and 1883... 440. 
how far the husband is lable 
for (Act of 18582), 441. 
suits for wifo’s ante-nuptial habilities, 440, 


DEED. Sce Separation Deeds. 


DEposirTs, 
in savings banks, &c., 41S. 
in joint names ot married women and others, 426. 
wite’s fraudulent investments with husband’s money, 428. 
"i 


DESERTION, 
what amounts to, 63, 255. 
wife deserted can get a protection order, 77, 386. 
her subsequently- acquired property is separate 
estate, 197, 386. 

wife’s equity to a settlement when husband has deserted 
his wife, 254. 

property of the wife taken by husband when deserting’ 
het, 435. 


DEVASTAVITS (WIFE'S), 
ante-nuptial, 146. 
before the M. W. P. A. 1874... 146. 
the husband was hable for, 146. 
but only during the coverture, 146. 
except as to what was then received, 146. 
how affected by M. W. VP. Acts, 1874 and 1882, 
2146, 441, £52. 
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DEVASTAVITS (WIFE'S)-~-continued, 
post-nuptial, 146. 
before the M. W. P. A. 1882... 146. 
the husband was hable, 146. 
how affected by M. W. P. A. 1882... 147, 463, 


DISABILITIES OF COVERTURE, 
by the common law almost all the wife’s rights and lia- 
bilities were taken away, 49. . 
the husband had absolute power over her personal pro- 
perty, 49. 
and over the rents of her realty, 49, 
also over her earnings, 49. 
her powers of making a will were very limited, 49, 
the husband was liable for her debts baturs mariage, if 
the debt was recovered during coverture, 49. 
tho wife could not make a valid contract, 49. 
nor was she liable for her torts, 50. 
her present rights and liabilities, 50. 
murried women no longer in the list of persons undor 
disability as regards tho Statute of Linutations, 403. 


DISCRETION OF TILE Court, how to bo exercised in divorce 
suits, 72. 


DISPOSITION, 
wife can dispose of her sepurate estate, 197. 
limitations to her power, 206. 
wife’s power of, under the M. W. P. A. 1882... 393, 409, 
414. 


Drvorce, 

husband suing for a, may claim damages from the per- 
son who has comunitted adultcry with his wife, 40. 

grounds for a, 68. 

when # petition for, may not bo granted, 68. 

incestuous adultery, what is, 69. 

bigamy with adultery, 69. 

adultery coupled with cruelty, 69. 

cruelty, what amounts to, 64. . 

desertion, what amounts to, 63. 

connivance on the part of the petitioner, 69. 

condonation of the offence, 70. 

collwsion between the parties, 71. 

delay in applying for a, 72. 

provocation pleaded as a defence, 72. 

when the court may gxercise discretion, 72 

lunacy of petitioner or respondent, no bar to a petition 
for, 72. ® @ 

effects of a, 73. 
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ORCE—continued. 
when the parties may marry again, 73. 
time limited for an appeal, 73. 
after, a man is no longer liable for contracts, &c., of 1 
. wife, 73, 458. 
evidence of the parties interested, 74. 
validity of a, detormined by law of the domicile, 74. 
the effect of a, on the children of the marriage, 75. 
how it affects curtesy, 93. 
a wife loses her dower by a, 93, 166. 
its effect on the wife’s choses in action unreduced in 
possession, 108. 
in reversion, 110. 
costs of a wifo’s suit for a, may be a necessary for whi 
the husband is liable, 123, 139. 

terminates husband’s hability for wife’s torts, 145, 40’ 
rectification of marriage settlements after, 372. 

the court may exercise its power, although the 

are no children, 373. 

where the wife is tho offending party, 374. 

where the husband 1s the offending party, 376. 
a wife after a, from her husband cannot sue him for : 

assault committed during coverture, 436. 


DOMICILE, 


breach of promise to marry committed abroad, 12. 

contract to marry made abroad, breach thereof committ 
in England, 12. 

essentials of the marriage contract depend on the / 
domicilti, 33. ‘ 

validity of divorce determined by matrimonial, 74. 

of woman deserted by her husband, 73. 

where marriage sottlements are construed according 
English law, 361. 

husband’s hubilhty for wife's ante-nuptial debts dete 
mined by the law of his, 444. 


UM, 4. 


Los, 2. 


DoweER, 


what if is, 148. 

formerly five kinds, 148. 

at common law, definition, 148, 150. 

right to, formerly indefeasibl¢, 149. 

effect of Dower Act, 149. 

seisin m law was \ufficient, 130. 

equitable estates were formerly not subject to, 151. 
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DowER—continued. 
Fearne’s Uses to bar, 141. 
of women married after 1833... 152. 
definition of, under the Dower Act, 152. 
requisites of, 152. 
seisin of husband no longer necessary, 152. 
legal marriage, 152. 
issue that might be born must be capable of inheriting, 
152. 
birth of issue not actually necessary, 152. 
no bounds to possibility of issue, 153. 
death of husband, 154. 
where death cannot be proved, 154. 
property subject to, 1o4. 
as to realty belonging to a partnership, 154. 
a personal annuity given to a man and his hoirs, 155. 
chattels real, 1505. 
quality of tho estate, 155. 
examplos, 150. 
joint estates not subject to, 157. 
rights of dowréss, 158. 
quarantino, what it is, 158. . 
timber, 158. 
land taken by a railway company, 158. 
emblements, 138. 
arrears, 108. 
third of all the several kinds of land, 159. 
recompense in leu of, 159. 
assigninent by inetes and bounds, 159. 
*mines, 159. 
leases by dowress, 160. 
excessive assignment, how rectified, 160. 
procedure to enforce, 161. 
costs of action, 162. 
barring of, before the Dower Act, 162. 
after, 163. 
by trusts terins, 164. 
uses to bar, 151. e 
legal jointure, 164. 
mequisites of, 164. 
equituble jointure, 165. 
@ divorce, 166. 
adultery of wife, 166. 
not by judicial separation, 166. 
by laches of widow, 166. 
Statuto of Dimitations, 166. 
waiver by widow, 167. e e 


e 
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DoweER—continued. 
barring of—continued. 
by husband’s alienation inter vivos or by will, 167. 
debts, &c. of husband, 168. 
declaration in a deed, 169. 
in the husband’s will, 169. 
devise of real estate to wife, 170. 
bequest of personalty, 171. 
agreement of husband not to bar will be enforced, 171. 
is subject to conditions declared by the will of the hus- 
band, 172. 
legacies in bar of, have priority over other legacies, 172. 
exceptions thereto, 172. 
by custom, freebench, 173. 
gavelkind, 173. 
borough-Enghsh, 173. 
copyholds, 173. 
rights and liabilities of freebench, 174. 
barring of freebench, 174. 
copyholds not within the Dower Act, 174. 


DvnEss, consent of party to marrage obtained by, 35. 


EARNINGS OF WIFE, 
under the M. W. P. A. 1870...108, 415, 465. 
under the M. W. P. A. 1882...409, 414. 


ELECTION, 
as affecting curtesy, 92, 93. 
dower, 164, 165, 167. 
where the benefits covenanted in a marriage settlemen 
are not given in identically the same way as promised 
337. 


EMBLEMENTS, 
tenant by the curtesy is entitled to, 91. 
a dowress 1s entitled to, 158. 
of jgint tenants’ estate, 281. 


ENTIRETIES, 
no equity to a settlement out of a fund hela by husba1 
and wife as tenants by, 247. 
tenancies by, abolished by M. W. P. A. 1882 . 277, 3§ 


‘¢ ENTITLED,” 
where in a marriage settlement “ entitled’ meant ‘‘«¢ 
titled to payment,” 349. 
where it meant “‘ entitled in possession,” 351, 416, 41 


$ 
« 
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. EQUITABLE ASSETS, 
equitable separate estate is, 234, 463. 
earnings of a marricd woman under the M.W. P, A. 1870, 
are, 415. 
EQUITABLE PowERs. Sco Powers. 


EQUITABLE SEPARATE HSTATE, 
has existed for more than two centuries, 177. 
its defects, 385. 
its importance not materially decreased by M. W. P. Acts, 
177. 
creation, 178. 
definition, 178. 
only exists during coverturo, 178. 
depends upon the doctrine of trusts and upon having 
trustees, 178, 389. 
if no trustees arc appointed, husband will be considerod 
the trustee, 179. 
under tho M. W. P. A. 1882, no trustees required for 
separate property, 389. 
husband givin’ proporty to his wife may mako himself 
the trustee, 17. 
desirable that trustees should be appointed, 179, 185. 
especially whero the words creating separato estate 
are ainbiguous, 179. 
the separate use will exclude the law of community, 180. 
duration, 180. 
gift to a feme sole for her separate use may exclude the 
marital rights of any husband, 180. 
to a married woman for her separate uso, may or 
may not exclude the marital rights of any future 
husband, 181. 
extent, 181. 
how created, 182. 
expressly, by appropriate words, 182. 
technical words not required, 182. 
words sufficient per se, 182. 
ambiguous expressions, how construed, 183. ° 
the nature of the instrument may show that separate 
estate was intended, 184. 


the context in instrument may show that separate estat 
wae intended, 183. 


the surrounding circumstances may show that separate 
estate was intended, 187. 


otherwise, the marital sights of the husband will not be 
interfered with, 189. 
‘‘ separate use,” 182, . . 
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HQUITABLE SEPARATE EsTATE—continued. 


““gole use,” 184, 188. 
‘‘sole use”? as applied to a marriage settlement, 185, 18 
‘“sole use,” and trustees appointed, 185, 186. 
‘own use and benefit,”’ 186, 187, 188. 
‘own use, independent of her husband,” 182. 
later decisions more in favour of married women, 183. 
created by contract with husband, 189. 
before or during coverture, 189. 
produce or increase of separate estate 1s separate estat 
190. 
purchases of wife from husband, 190. 
separato trading of wife, with consent of husband, 191 
created impliedly from the acts or conduct of a part 
192. 
gifts from husband to wife when given absolutely a 
separate estate, 193. 
but not if given for personal adornment, 193. 
gifts containing words cquivalent to a declar 
tion of trust, 193. 
no technical words required, 193. 
evidénce is required to show that a gift w 
intended, 194. 
investments of savings from moneys supplied for hous 
hold purposes belong to the husband, 19+. 
gifts from strangers are separate estate, though not 
declared when given, 190. 
created by operation of law, 196. 
savings from separate property are separate property, 1{ 
arrears of separate property are separate property, 196 
furniture bought out of separate property, 196. 
savings out of ‘‘maintenance”’ are separate estate, 19° 
pelea acquired during desertion, 197. 
isposition of separate estate, 197. 
a married woman can ahenate her separate estate as 
she were a feme sole, 198, 270, 274. 
acknowledgment under the Fines and Recoveries Abo 
tion Act not required except to pass the legal fee, 2 
a married woman may grant leases of her separate esta 
200. 
may, by alienating her separate estate, deprive | 
husband of his curtesy, 200. 71 
as to contingent interests, 200. 
trustees being appointed do not interfere with the wif 
power of disposition, 202. . 
exception, 202. 
gifts to husband, ’202. 
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EQUITABLE SEPARATE ESTATE—continued. 


onus of proving that the corpus has been transferred to 
husband, 202. 
aa of income by the husband, 203. 
y authority or consent of wife, 203. 
husband’s hability to account for the receipts, 204. 
as to urrears of income received by hin, 205. 
limitation to wife’s power of disposition, 206. 


liability of the wife's separate estate, 


for her debts, &c., 207. 
ante-nuptial contracts and torts, 208. 

wife’s personal hability suspended during coverture, 208. 

sinco 1870, wife may bo sued alone for unto-nuptial 
debts, 208. 

husband, sinco July, 1874, is also liable if ho has received 
any property of his wife’s, 208. 

post-nuptial contracts, 209. 

what property bound by such contracts mado after 1882... 
209. 

what property bound by such contracts mado before 
1883...200. 

whore the married woman doos not contract with oxpress 
reference to her separato estate, 211. 

onus probandi, 209, 211. 

where the intention has been imphed, 212. 

where tho intention has not been unplied, 215. 

extent of liability as to the corpus of the property, 214. 

post-nuptial torts, 216. 

separate property hablo for such committed after 1882... 
216. 

as to torts committed before 1883...216, 

separate property hable for fraud relating thercto, 
217. 


but not for genoral torts, 217. 
quasi contracts entered into before 1883...218, 
after 1882.,.218. 
costs, 219. 
bankrupt, when a married woman can become, 219. 
a married woman is not personally hable upon her 
contmacts, 220). 


restraint upon anticipation or alienation, 220. 


why jntroduced, 220. 
its effects, 221. 
exists only during coverture, 222. 
absolute gifts before 183...223. 
of a fund producing income, 223. 
of a fund not producing incoree, 224. ® 
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EQvuimTABLE SEPARATE EsTaATE—continued. 
restraint upon anticipation or ulienation—continued. 
absolute gifts after 1882... 225. 
of a fund producing income, 2235. 
of a fund not producing income, 226. 
perpetuities, where the restraint transgresses the rule 
against, 226. 
creation of the rostraint on alienation, 227. 
no particular form of words necessary, 227. 
expressions that have becn considered sufficient, 227. 
not sufficient, 228. 
how the restraint on anticipation affects the married 
woman’s contracts and torts, 229. 
the curtesy of the husband can still be barred, 230. 
where the restraint may bo set aside (Conveyancing Act, 
1881, s. 39), 231. 
(M. W. P. A. 1870, s. 12), 232. 
the effect of the restraint on powers under the Settled 
Estates Act, 1877...233. 
Settled Land Act, 1882... 233. 
whore there has been a divorce or judicial separation, 234. 
devolution of separate estate, if undisposed of by wife, 
234, 
a married woman may make a will of her separate pro- 
perty, 234, 
remedies in respect of separate estate, 235. 
costs, 236. 
& marricd woman may exercise a power of leasing over 
lands settled to her separate use, 261. 
effect of marriage settlements made by infants ufon, 
302. 
as to election, when there is a restraint on alienation, 303. 
when a covenant by husband and wife to settle the after- 
acquired property of the wife includes property given 
fo hee separate use, 323. 
a wife could (before 1870) sue her husband upon a con- 
tract made with reference to her separate estate, 436. 


EQuiry To A SETTLEMENT (WIFE'S), 
when it arises, 243. 
will gradually become obsolete, 243, 411. 
definition, 243. 
can be asserted against the husband’s trustee in bank- 
ruptcy, 244. ; 
assignees for valuable consideration, 244. 
volunteers claiming through the husband, 244. 
' 1, as to: life interest, 244. 
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EQuiry To A SETTLEMENT WIFE'S)—continued. 
. property affected, 245. 
where the property, xlthough in its nature legal, becomes 
the subject of a suit in equity, 245. 
all unsettled property, 246. 
which the husband takes in right of the wifo, 246. 
not what the wife takes in hor own right, 246. 
tenancy by entiretios, 247. 
joint estate, 247. 
urises when the property is to be paid to the husband or 
his assignees, &c., 247.” 
if it has been already paid to the husband, &c., no equity 
arises, 247, 250. 
reversionary interests, 247. 
a trustee is justified in paying the monoy into court, 245. 
how the equity is asserted, 248. 
as plaintiff or defendant, 248. 
when tho childron can assert the right, 249. 
effect of wife's misconduct on, 249. 
how the equity may be defeated, 250. 
by a transfer of the fund to the husband or his 
assignee, 247, 250. * 
by an adequato settlement made on wife, 250. 
by agreement with the wifo, 251. 
by wife’s fraud, 251. 
by wite’s debts, 251. 
waiver of equity by wife, 251. 
when she may waive her right, 251. 
when waiver is not allowed, 252. 
7 waiver may be withdrawn, 262. 
mode of obtaining payment, 252. 
amount to be settlod, 253. 
gencrally a moiety of the fund, 253. 
sometimes the whole of the fund, 253. 
other amounts, 256. 
‘form of settlemont, 256. 
a tenancy by the curtesy of the equitable estate of the 
wife is not subject to her, 91. 


EVIDENCE, | . 
in brgach of promiso cases, 16, 
_ in divorce suits, 74. 
for obtaining payment of an equity to a settlement, 253. 
for rectifying marriage settlements on the ground of 
mutual mistake, 368 
of husband and wife against each pther, 437., 
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EXEcUTORS OR ADMINISTRATORS, 
definition of an ‘‘ executor,” 462. 
‘‘ administrator,” 462. 
husband entitled under a limitation to wife’s, 355, 356. 
wife's ‘‘ personal representatives’? means, 330. 
who entitled under a limitation to husband’s, 356. 
husband still entitled to be his wife’s administrator, 462. 


EXEcuTory Trusts, 
in ante-nuptial articles, 341. 
in post-nuptial articles, 343. 


EXEcUTRIX. Sec also Choses tn Autre Drott. 

wife separated from her husband, 67. 

wife haying a protection order, 67. 

a marricd woman who is an, may make a will of per- 
sonalty, 271, 275. 

wife may now becomo an, without her husband’s con- 
currence, 399. 

married woman as an, under the M. W. P. A. 1882. . 482. 

where the wifo is, and dics intestate, 463. 


FALSE REPRESENTATION, husband is not answerablo for his 
wife's, 143. 


FINES AND RECOVERIES AROLITION ACT, a married woman’s 
acknowledgmont under, 82, 111, 114, 264, 394. 


FOREIGN COUNTRIES, marriages in, 32. 
Form or SETTLEMENT when wife claims her equity, 256. 


’Ravup, 

inducing a person to promise to marry another, 15. 

marrying under an erroneous naine, 29. 

marriage taking place by means of, 35. 

a soparation deed procured by, is void, 60. 

where husband is answerable for wife’s, 143. 

wife’s separate estate liable for, relating to her separate 
estate, 141, 217. 

as affecting a wife’s equity to a settlement, 251. 

may make an ante-nuptial agreement valid though by 
parol only, 292. 

as affecting settlements founded on valuable considera-~ 
tion, 293. Z 

as affecting settlernents made on infants’ marriages, 304. 

as affecting voluxtary settlements, 307. 
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FravuD—continued. 
settlement in, of marital rights, 379. 
wife’s fraudulent investments with money of husband, 
428, 
wife’s investments in, of husband's creditors, 429. 
life assurances in, of creditors, 432. 
settlements by wives in, of croditors, 454. 


FREEBENCH, 
dower by custom, 173. 
gavelkind, 173. 
borough English, 173. 
copyholds, 173. 
rights and labilties as to, 174. 
barring of, 174. 


FrREEWOLDS. Neo Steal Property. 


FUNERAL, WIFrr’s, the husband is answerable for expenses 
of, 123, 139. 


GAVELKIND, 
husband’s intcrest in wife's, 87. 
curtesy of, 90. 
dower of, 173. 
a married woman could make a will of, 268. 


(HINTS, 
from husband to wife for her separate use, 179, 192, 430. 
after 1882... 392. 
from strangers become wife's separate property, 195. 
¢ to husband from wife of hor separate estate, 202. 
the intention of mnaking the gift may bo either 
expressed or implied, 202. 
may bo inforred from the wife’s conduct, 203. 
when husband receives the income of the soparate estate, 
203. 


GRANDCHIPDREN. See Children. 


GUARDIASS, 
who are, 30, 43. 
consent to marriage of minors, 30. 
marriage not invalidated by the want of such consent, 30. 
when insane, or beyond seas, or refuse to consent, 31. 
at death of father, who are, 45. ¢ e 
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Herrs, husband not entitled under a limitation to rigl 
wife, 356. 


Hoxpine, «a married woman’s power of, property unde. 
M. W. P. A. 1882..390. 


Iprot, 
marriage of an, 35. 
when husband is an, his concurrence in the alienatio 
his wife’s frecholds may be dispensed with, 85. 


ILLEGAL PROVISIONS, in separation deeds, 56. 


ILLEGITIMATE CHILDREN, 
aman marrying a woman having, is bound to sup} 
them, 44, 460. 
when his liability ceases, 44, 460. 
a woman marrying a man haying, is not bound to = 
port them, 460. 


Itu-HEALTH of person who has promised to marry, 14. 


IMPOTENCY, 
a marriage is voidable on the ground of the, of eit! 
party, 36. 


but is valid until annulled, 36. 
is a justifiable cause for a separation between husba. 
and wife, 53. 


IMPRISONMENT OF WIFE, 
husband may recover damages for, 39. 
as to, by her husband, 41. 
wife refusing to support her husband out of her separa 
estate, 458. 


INADEQUATE PROVISION, 
where wife living apart from her husband has an, ft 
her maintenance, 132. 
she can pledge her husband’s credit if separation - 
through no fault of hers, 132. 


INCOME, | 


receipt of, of wife’s separate estate by husband, 203. 
his liability to account for it, 204. 
as to arrears of, 205. Fe 


InconPoR£AL HERELITAMENTS, as to seisin of, 89. 
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Inpancy. Sce also Children ; Ward of Court. 

promise to marry, 9. 

action for a breach thereof, 9. 

a legal jointure on an infant bars her of dower, 164. 

but not an equitable jointure unless it is as certain 
a provision as her dower, 165. 

an infant cannot consent to waive hor equity to a settlo- 

ment, 252. 
as to the exercise of a power of appointment, 261. 

as to making settlements on marnago, 300. 

the court cannot compel minors to execute a marriage 
settlement, 300. 

as to the binding force of scttlements made by infants, 
300. 

neither parents nor guardians can bind tho neal ostate of 
their infant wards by settlement made on marriage, 
302. 

nor can tho Court of Chancery, 302. 

election as to a marriage settlement oxecuted by an 
infant, 303. 

but is to separate property with a restraint on alienation, 

a covenant in a marriage sottloment by an infant is 
voidable, not void, 3038, 323. 

a marriage sottloment is a “ necessary,” 362. 


In ForMA PAUPERIS, marricd woman can now sue, without 
special leave, 403. 


INJUNCTION, now granted against a married woman, 403. 
° granted against husband for protection of wifo’s separate 
property, 236. 
quere, whether granted to prevent husband rostraining 
his wife from executing a power, 262. 


IxsuRIEs to wife, 39. 
INSURANCE. Sco Life Assurance. 


INVESTMENTS, 
by trustees, 359. 
wife’s fr audulent, with money of her husband, 428. 
of asstrance money payable under life assurances, 432. 


IssvE, 
birth of, as affecting curtesy, 88, 89, 91. 
not required for dower, 152. 
the possibility of, is sunt, 153. 


JACTITATION OF one 38. e & 
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JEWS, marriages of, 28, 31. 
Joint Estate. See Joint Tenancy. 
no curtesy out of a, 87. 
no dower out of a, 157. 
if severed the widow is entitled, 157. 
if not severed the widow of the survivor is entitled, 157. 
no equity toa settlement out of, of husband and wife, 247. 
Joint NAMES, 
investments in, of marricd woman and others, 426. 


stock standing in, of marricd woman and others, 427. 
presumption as to tife’s interest, 428. 


JOINT OWNERSHIP. Nee doint Tenancy ; Tenancy in Common ; 
Tenancy by Entireties ; Quast Partnership. 


JOINT Stock CoMPANyY, wife a contributory in, 438. 


JOINT TENANCY, 
between husband and wife, where title accrues before 


1883...280. 
between husband and wife, where title accrues after 
1882.,.280, 389. a 


husband might sever without consent of wife, 280. 

during coyerture he was entitled to income thereof, 280. 

when £ a, arises, 280, 281. 

aftor 1882 a mit to ‘husband and wife creates a, 280, 389. 

which will have all the usual incidents of a, 280. 

realty, 280, 281. 

chattels real, 282. 

personalty, 280, 282, 389. 

property given to husband and wife as joint tenants does 
not fall within a covenant settling wife’s property, 325. 

un assignment of a share of joint ‘estate to trustees of a 
marriage settlement is a severance of a, 361. 

JOINTURE, 

legal, in bar of dower, 164. 

requisites of, 164. 

where wife can clect between a, and her dower, 164. 

equitable, in bar of dower, 165. 

as to election, 165. 


JUDGMENT, 


against husband and wife, effect of, 401, 445. 
Ord. XIV. rule 1... 403. 


JUDICIAL SEPARATION, 
husband when suing for a, may claim damages from per- 
son who has committed adultery with his vee 40. 
takes tke place of a divorce a mensd et thoro, 63. 
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JUDICIAL SEPARATION—continued, 
an order of a magistrate for husband and wife to live 
apart will have the effect of a deerco for, 63. 
on what grounds a, is obtainable, 63. 
what amounts to desertion, 63. 
cruelty, 64. 
effects of a, 65, 385. 
alimony, 66. 
property of a wife judicially separated from her husband, 
66, 386. 
contracts of a wife judicially separated from her bhus- 
band, 67, 398. 
torts of a wife judicially separated from her husband, 
67, 400. 
her liability to sue and be sued, 67. 
when wife may obtain a divorce nfter, 69, 
its effect on wife’s choses in action unreducod into pos- 
session, 108. 
its effect on wife’s choses in reversion, 1106. 
costs of wife’s suit for a, may be a necessary for which 
the husban@ inay bo answerable, 123. 
docs not bar wife’s right to dower, 166. 
wife's property acquired after, is separate estate, 197. 
ih womnan judicially separated from her husband may 
> join with him in exercising a joint power, 262. 
may make a will of realty, 268, 270, 396. 
personalty, 275, 300. 
may be made a bankrupt, 408. 
LARCENY, nono between husband and wife while living 
together, 47, 480, 435, 4418. 
LEASENOLDS. See Chattels Real. 


J 1EASES, 
* husband cannot leaso his wife’s frecholds, 83. 
except in accordance with the Settled Estates Act, 
187i es BS; 
by wife must be acknowledged in accordance with the 
Fines and Recoveries Abolition Act, 82. 
the husband‘must concur in granting the leasc,82. 
e when the concurrence may be dispensed with, 8d. 
by husband of a female copyholder, 87. 
a tengnt by the curtesy can make, 91, 92. 
a haeband may sub-lease his wife’s Icascholds, 95, 98. 
dowress can make, 160. 
wife may make, of her separate estate, 200. 


LecactEs. See also Chosesa in Action, Wife's. 
in bar of dower, 172. 6 


506 INDEX. 


LsGAL ASSETS, when separate property 1s, 235, 463. 


LEGAL EXPENSES, 
may be necessaries, 123, 139. 
where a murricd woman sues and is sued under the 
M. W. PV. A. 1882... 396, 402, 403. 


LeGaAL PRockEDINGS, where a marricd woman sues and is 
sued under the M. W. P. A. 1882... 396, 402, 403. 


JieGAL REYrRESENTATIVES, means the next of kin, 353. 


Lianiurry. See also Personal Rights and Liabilities resulting 
trom Marriage, Debts, Contracts, Torts. 
wilc’s separate estate not primanly lable as between 
herself and her husband for post-nuptial torts, 
401, 
but is for her ante-nuptial torts, 447. 
of husband for wife's shares in companies, 425, 440. 
wifo’s ante-nuptial debts and liabilities since 1882... 438. 
between 1870 and 1883... 439. 
to what oxtent the husband is lable (ML. W. DP. A. of 
1882), 441. 
suits for wife’s ante-nuptial habilities, 445. 
of wife for husband’s maintenance, 456. 
Linen, husband answerable for, by his wife, 143. 
Tiicencr To Marry, 28, 29. 


Live ASsURANCE, 
covenant in a marriage settlement to insure life, 330. 
bonuses follow the policy, and are not assets for credi- 
tors, 340. ° 
undor M. W. P. A. of 1870... 398, 469. 
of 1882...431. 
LIMITATIONS, STATUTE OF, 
now applies to married women as 1f they were unmarricd, 
403, 441. 
widow's right to dower barred by, 166. 


Loans or MONEY, 
to wife by a stranger, 129, 138. 
not per se necessarics, 138. 
by wife to husband, 202. 
for the purposes of his trade, 411. 
Lonpon, CUSTOMS OF, 
permitted a married woman to make a will of realty, 268. 
the wife of a freeman trading separately was bound by 
her contracts, 397. 
where a married woman could be made a bankrupt, 408. 
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LUNATIC, 
marriage of a, 3d. 
when valid, Jo. 
divorce of a, 72. 
when husband is a, his concurrence in the alienation of 
his wife’s freeholds may bo dispensed with, 95. 
when husband is a, his wife may not pledge his credit if 
she has an adequate allowance, 131. 
but she may if she has no adequate allowance, 213. 
sayings out of amount allowed for wife’s mainte- 
nance aro separate estate, 197. 
where wife is a, her husband has been allowed part of 
her separate estate for extra expenses, 204. 


MAINTENANCE, 
of husband, 43. 
of wife, 43. 
of children, 44, 358. 
trust for, in a marriage settlemont, 358. 
wife’s liability to parish for, of her husband, 436. 
of her children and grandchildren, 459. 


Mains’ Act, 111, 114, 264, 394, 395. 
Manors, dower of, 154. 
MANUS, wife’s position under, 2. 


MARITAL RIGUTS, 
settlements in fraud of, 379. 
. how such settlements are affected by M. W. P. A. of 
1882... 379, 392, 411. 
MARRIAGE. Sce also Lestraint of Murriage. 
meaning of the term, 1, 27. 
under the Romans, 2. ; 
in feudal times, 2. 
requisites for a valid, 27. 
formal requisites regulated by the lex loct celebrationis, 27. 
in the parish shiek: 28. 
ee of banns, 28. 
y common licence, 28. 
certificate of superintendent registrar, 28. 
by special licence, 28. 
time of celebration, 28. e * 
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MARRIAGE--continued. 
witnesses to the ceremony, 28. 
bridegroom cannot perform the ceremony, 29. ; 
at a duly licensed place of worship or at the superint 
dent registrar’s office, 29. 
certificate of superintendent registrar, 29. 
licence of superintendent registrar, 29. 
witnesses to the ceremony, 29. 
time of celebration, 29. 
fraudulent ulteration of names, 29. 
difference between banns and licence, 29, 30. 
consent of guardians to minors’ (excepting widowers a1 
widows), 30. 
not invalidated by the want of such consent, 30. 
property accruing to offending party settled for benefit: 
innocent party, JO. 
who are guardians, 30. 
where the guardian is wou compos mentis, or beyon 
seas, 31. 
where he unreasonably withholds his consent, 31. 
Quakers, 31. : 
Jews, 31. 
royal, 31. 
colonial, 32. 
in foreign countries, 32. 
consular, 32. 
on board her Majesty's ships, 52. 
essentials of, depend on the lea domicilii, 
if, is void by lex domicili? no celebratioryer persom 
make it valid, 33. t 
poe degrees of consanguinity and : 
gammy, 34. | 
whon a person already married can marry. 
without being guilty of felony, 34. 
age when people can marry, 35. 
each party must oxercise free will, 35. 
consent obtained by duress, 305. 
‘by fraud, 35. 
lunatics and idiots cannot contract, 35. 
exception in the case of a lunatic, 35. not observed, 
impotency, 36. ; 
proprietary rights, 36. ). BT. 
nullity of, 36. 3 
may be vahd though certain formalities az 
37. & 
but not if any essential is lacking, 3t 
jactit&tion of, 3% 
% 


& 
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MARRIAGE—continued. 
defences to a jactitation suit, 38. 
legal, is ossential to an estate by curtesy, 88. 
to a dower estate, 152. 

a voidable, not annulled will not bar curtesy, 88. 

the mere fact of, does not ako the wife the agent of her 
husband to pledge his credit, 122. 

does not affect any powers of appointment over property 
vested in the wife, 259. 

revocation of wills by, 275. 

exception, 276. 


Marrtace Articites. See Murriage Settlement. 


MARRIAGE BRocaGEe CONTRACTS, 
aro void ab initio, 18. 
money piid in considcration thoreof may be recovered, 18. 


MARRIAGE SETTLEMENT, 
definition, 28-4. 
why the M. We P. A. 1882, should increase the number 
of, 28-4. : 
two classes of, 285. 
those made for valuable consideration, 283, 286, 
voluntary, 285, 300. 
marriage articles, 286. 
when they determine the nights and duties of the parties 
interested, 286. 
rarely any reason for resorting to them, 287. 
*to imal the Statute of Frauds they must be in writing, 
287. 
exceptions, 287, 291, 292. 
consideration and promise must be in writing, 287. 
tho signature of the party must authenticate every 
material part of the instrument, 288. 
parol promise before marriage will not support a deed 
made after, 2838. 
a writtgu promise by an agent is sufficient, 287,289. 
part petformance sufficient to take the articles out of the 
statute, 291. 
inarriage itself is not such a part performance, 291. 
fraudgon the part of one party may make an ante-nuptial 
parol agreement binding on that party, 292. 
settlement for valuable consideration, 293. 
if no fraud, good againgt everybody, 293. 
if one party 1s ignorant of the fraud, good with respect 
to that party, 293. 6 . 
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MARRIAGE SETTLEMENT—continued. 


post-nuptial, differing from ante-nuptial articles, 293, 
297. 
where the marriage is void an ante-nuptial, fails for 
want of consideration, 293. 
voluntary gifts in a, not supported against creditors, 
294, 297. 
but except as against creditors at the time such pifts are 
irrevocable, 294, 297. 
where the settler is indebted at time of marriage, and 
the, is bona fido, 294. 
whore the wife knows of theinsolvency of the husband, 295. 
onus probandi that, is fraudulent hes on the creditors, 
296. 
valuable consideration, what it is, 285, 298. 
infancy, 300. 
capacity of infants to mako settlements on their mar- 
riage, 300. 
the infant by applying to the court for sanction of a 
does not thereby become a ward of court, 300. 
the court cannot compel miors to execute a, 300. 
where husbaad and wife a ‘both minors, 301. 
the adult husband or wif js bound by a, made with a 
infant, 301. 
where the husband alo. 1 an infant, 301. 
where the wife alonois a. ifant and the, is exccuted aft 
1882... 301. 
executed before 1883... -)1. 
as to the infant wife’s realty, 301. 
choses in action, 301. ° 
contingent or reversionary intorests, 301. 
separate property, 302. 
chattels real, 302. 
, personalty, 302. 
parents and guardians cannot bind the real estates of 
infant by, 302. 
nor can the Court of Chancery, 302. 
where wife is an infant, she cannot take any be: 
under the, without giving effect to the whole, 303. 
how her separate property 1s affected by he: confirr 
when she comes of age, 303. 
as to fraud, 304. 


voluntary settlements, 305. 


validity of, 308. 
good against the settlor, 305. 

and volunteers claiming through him, 305. 
made*by Court c* Chancery will stand, 306. 
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MARRIAGE SETTLEMENT—continued. 
voluntary settlements—continued. 

of real property are void against subsequent purchasers 
for value, 306. 

of loaseholds are void against subsequent purchasers 
for value, 306, 

any conveyance of lands with a clause of revocation is 
void against subsequent purchascrs for value, 306, 

are void against mortgagees, 307. 

persons interested under the, have no equity against the 
purchase-money paid to tho settlor, 307. 

deeds may become good by subsequent dealing for valuc, 
307. 

in fraud of creditors are void as against them, 307. 

distinction between the 13 Iliz. ¢. d and the 27 Eliz. c. 44, 
308. 

are good as against subsequent creditors, 308, 

exceptions, 309. 

ns to the amount of indebtedness necessary to iinpeach 
a, 008. 

when the, wif hold good, although the sottlor was 
indebted, 309, 310. ‘ 

if the debts are paid the, holds good, 310. 

too great an interest retained in the things settled may 
avoid a, as against creditors, 310. 

by traders, 311. 

bankruptcy within ten years may uvoid them, 31. 
covenants and clauses, 312. 

independent covenants may bo binding on one party 
only, 312. 

children may compel a performance, 313. 

the defaulting party cannot compel performance, 314. 

unless his default causes no damage to anyone, 314. 

a covenant to settle on wife and issue includes settling 
on issue only, 315. 

dependent covenants, 318. 

the intention to make them dependent must be clear, 315. 

husband’s covenants, 316. ° 

may affect present or future property, 316. 

a covesant affecting tho property he leaves at his 
death gives him entire freedom of disposal during his 
lifag 316, 318. 

a settlement made by husband will only entitle him to 
that portion of his wife’s property which is expressly 
agreed to, 316. 

as to husband’s covenant to settle his after-acquired 
property, 317. @ : 
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MARRIAGE SETTLEMENT—continued. 
covenants and clauses—continued. 


‘““ become entitled,” 318. 

covenants to settle after-acquired property, 319, 410. 

difficult to reconcile the decisions as to a covenant by 
husband and wife to settle the after-acquired property 
of the wife, 319. 

difficulty will not arise with respect to a, made after 
1882...320. 

where the husband alone covenants, property given 
afterwards for wife’s separate use is not bound, 320. 

where the husband and wife covenant, present pro- 
perty not included, 321. 

even though the husband did not know she possessed 
the property, 321. 

nor property that the wife becomes entitled to after the 

coverture, 321, 327. 
unless the terms of the covenant are such as to in- 
clude it, 329. 

‘during coverture ” will be imphed in a, 322. 

an agreement by the husband and wefe is a covenant by 
both, thoufgh the wife be a minor, 322. 

if the wife is a minor the covenant is voidable only, and 
not void, 323. 

a covenant by husband and wife in an ante-nuptial, to 
settle all the wife’s after-acquired property includes 
property given for her separate use, 323. 

unless it is expressly excluded, 323. 
or there is attached to it a restraint upon antici- 
pation, 323. . 
but such a covenant does not include property left to the 
wife with a power of appointment, 324. 

nor property coming to the husband and wife as joint 
tenants, 320. . 

it includes all reversionary property vested in interest in 
the wife at the date of the, or subsequently and fall- 
ing into possession during the coverture, 326. 

‘at any one thine,” means ‘from one and the same 
source,” 327. 

asettlement toassign orconvey non-existent property, 330. 

as to a discharge in bankruptcy releasing a husband 
from his covenant, 330. a 

covenant to insure life, 330. 

covenants by strangers, 331. 

performance of covenants, 232. 

where what has been done is considered a performance, 

e 


INDEX. 513 


MARRIAGE SETTLEMENT—continued. 
covenants and clauses—continued. 
where what has been done is not considered a perform- 
ance, 334. 
whether a gift in a will is a satisfaction of a portion ina, 
is a question of intention, 336. 
election, when benefits are not identically the sane as 
romised, 337. 
validity of clauses in a, 338. 
husband cannot settle his own proporty so as to take 
effect only on his bankruptcy, 338. 
nor can he give a bond payable on that event, 338. 
except to the extent of the property which he ob- 
tained with his wife, 338. 
where husband becomes bankrupt before ho has paid the 
amount which ho has covenanted to settle, 339. 
bonuses on a life insurance follow the policy and aro 
not assets for creditors, 340. 
property other than the husband’s may be settled on him 
until his bankruptcy, 340. 
but the imtention must be clear, 340. 
a clause to advance money to the husband becomes in- 
applicable on his bankruptcy, 341. 
construction of marriage articles, 341. 
executory trusts will not be construed with legal strict- 
ness, 341. 
but with regard to the intention of the partics, 342. 
the intention presumed to bo in favour of the issue, 342. 
sometimes words are supplied by the court, 342, 357. 
* the, may show that the parties clearly understood what 
they were doing, 343. 
usual powers and provisions, 343. 
what m ay be inserted in a, when tho ‘‘ usual powers” 
are to be included, 343. 
as to mines, 344. * 
construction of settlements, 345. 
the strict meaning of the words will not be departed 


from, 345. 
unless some manifest inconvenience would follow, 
e345. 


or the canons of the court force the court to construe 
the words otherwise, 345. 
time of vesting, 347. 
a yested interest is usually given to sons at twenty-one, 
and to daughters at, that age or marriage, 347. 
but the, may make the child’s nee depend on his sur- 
viving his parents, 347. 


E. LL 
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MARRIAGE SETTLEMENT—continued. 


where ‘‘ become entitled” means ‘‘ become entitled to 
payment,” 349. 

where ‘‘ entitled” means ‘‘ entitled in possession,” 351. 

younger children, provisions for, 361. 

where a ean i son becomes an eldest son before the 
time of vesting, 351. 


* next of kin,” husband not entitled as wife’s, nor wife 


as husband’s, 353. 
‘‘legal representatives in a due course of administra- 
tion,” 353. 
‘‘ next of kin or personal representatives,” 353. 
the wife is no “ relation” of the husband, 354. 
children are among the wife’s next of kin, 354. 
‘“Cunmarned,” ‘‘ without having been married,” 355, 356. 
‘ executors or administrators,” 353. 
the husband is entitled under a limitation to the wife’s 
executors or administrators, 355, 356. 
wife’s ‘‘ personal representatives,” 355. 
heirs, the husband is not entitled under a limitation to 
wife’s right, 356. 
words supplied by the court, 357. 
where, shows that they have been omitted, 357. 
maintenance and education of children, 358. 
whether the sum to be applied for the maintenance, 
&c. of the children is so applied does not depend 
on the father’s ability, 358. 
difference between an ante-nuptial and post-nuptial, 
in this respect, 358. 
investments, 359. 
how restrictive words in a, may be got rid of, 359. 
joint tenancy, 361. 
a settlement on marriage of a share of an estate in joint 
tenancy 1s a severance, 361. 
alae by will, 361. 
omicile, 361. 
where the, indicates that it 1s to be construed by English 
la-v, 361. 
costs of, 362. 


rectification of, 362. 


grounds of rectification, 362. 

differing from articles, 363. 

articles are entered into before marriage and the settle- 
ment is made after marriage, the articles will prevail, 
363. ‘ 

directed to be made by a will, and improperly framed, 
may be rectifie 1 by the will, 364. ; 
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MARRIAGE SETTLEMENT—continued. 
rectification of—continued. 
if both articles and settlement are made before marriage, 
the settlement will prevail, 365. 
unless it is stated to be made in pursuance of the 
articles, 365. 
mistake must be mutual, 365. 
rectified on the ground of mistake, 365—368. 
the mutual mistake may be proved by the cvidence of 
the plaintiff alone, 368. 
rectified upon petition as well as by action, 371. 
divorce, rectified on, 372. 
and property sottled for benefit of the children or of 
their respective parents, 372. 
but not until the decree nist has been made absolute, 
373. : 
there need not be children, 373. 
where the wife is the offending party, 374. 
where the husband is the offending party, 376. 
revocation of, 377. 
cannot be refYoked unless there is a clause of revocation, 
3i7. : 
but on failure of the trusts created there will be a 
resulting trust for the settlor, 377. 
cancellation of, 379. 
grounds for setting aside a, 379. 
in fraud of marital rights, 379. 
how affected by the M. W. P. A. 1882 -- 379, 


may bar wife’s right to her paraphernalia, 239. 
equity to a settlement, 250. 
the M. W. P. A. 1882, does not interfere with existing or 
future, 454. 
: nor with agreements for, 404. 
nor does it render inoperative any restriction against 
anticipation, 454. 
exception, 454. 
no settlement of a woman’s property to be mado in fraud 
of creditors, 454. 


MARSHALLING, tho wife’s right of, her paraphernalia, 238. 
MINES, @s to dower of, 154, 159. 
Minors. See Children ; Infancy; Ward of Court. 


MISREPRESENTATION, ° 


husband answerable for, made bg wife as his agent, 144. 
LL2 
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MISREPRESENTATION—continued. 
wife answerable for, relating to her own property, 143. 
otherwise neither husband nor wife answerable where it 
is connected with a contract, 143. 
MISTAKE, 
marriage settlements rectified on the ground of, 362, 363. 
must be mutual, 365. 
examples where settlements have been rectified, 365-371. 
the mutual, may be proved by the evidence of plaintiff 
alone, 368. : 


MoLEsTATION, of husband or wife when living apart by 
agreement, 59. 


MORTGAGE, 
of wife’s freeholds, 82, 83. 
must be in accordance with the Fines and Recoverie 
Abolition Act, 82. 
husband’s concurrence necessary, 82. 
when it will be dispensed with, 85. 
husband may; his wife’s leaseholds, 95, 97. 
wife may, hor separate estate, 198. 
as affecting a wife’s equity to a settlement, 245, 246. 
a power in marriage settlements to raise portions by, 35‘ 


NATURALIZATION ACT, 
allows aliens to hold landin England, 150. 


NECESSARIES, 
where husband and wife are living together, husband 
bound to supply his wife with, 43, 120, 127. 
if he neglects she can pledge his credit, 43, 120. 
when separation of husband and wife is by deed and t 
wife has no adequato allowance she may pledge ] 
husband’s credit, 58. 
also if they are living apart without any fault on ° 
part of the wife, 120, 129, 132, 133. 
but not where she has voluntarily left her husband, 1 
unless she offers to return and he refuses to rece 
her, 136. te 
what are, 122, 138, 362. 
furniture may be, 122. 
servants may bo, 123. 
legal advice may be, 123, 138. 
maintehance of cl ‘Idren in the care of the wife, 138. 
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NECESSABIES—continued. 
husband not liable for, when wife has committed adul- 
tery, 137. 
include a marriage settlement, 362. 


NeEcEssity, where husband is bound by wife’s contracts, 127. 
NEGOTIABLE INSTRUMENTS. Seo Choses in Action, Wife's. 


NEXT oF KIN, 

the husband is not the wife’s, 353. 

nor the wifo the husband’s, 333. 

“Jogal representatives in a due course of administra- 
tion’ means the ‘“‘ next of kin,” 353. 

where wife was illegitimate, husband held entitled, 354. 

children take under a limitation to wife's, 354. 

where u wife dics leaving a father, mother and child, 354. 

wife’s, ‘‘under and according to the Stutute of Distribu- 
tions,” 355, 

wifo’s fund to go ‘‘asif sho had died unmarried,” 355, 356. 

husband’s ‘‘ next of kin or personal representatives in a 
due course of udministration, according to the Statute 
of Distribution,” 345. : 

“executors and administrators of the wife of her own 
family,’ mean her, 3056. 

limitations in a marriage settlement to wife's, irrevocable, 
294, 


Notice To TRADESMEN, when required to prevont a husband 
being bound by his wifo’s contracts, 125, 131, 133. 


Onvus PROBANDI, 
that husband is answerable for wife’s debts, 124. 
that wife living apart from her husband may pledge his 
° credit, 130, 133. 
that wife living apart from her husband has a competent 
provision, 130. 
the adultery of the wife asa bar to the husband’s la- 
bility, 137. 
that wife made a gift to her husband of hér separate 
estafe, 202. 
that a married woman living with her husband contracted 
with reference to her separate estate, 209, 211, 405. 
tha? a settlement made on marriage is fraudulent, 296. 


PARAPHERNALIA, 
definition, 237. 
what the, include, 237. e : 
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PARAPHERNALIA—continued. ) 

the husband may dispose of the, during his lifetime, 237. 
but not by will, 237. 

as to pledging the, 237. 

the wife cannot dispose of her, during her husband’s 

lifetime, 237. 

wife’s right to the, is barred by a settlement, 239. 
is barred by her husband’s debts, 238. 

wife’s right of marshalling, 238. 


PARENTS. See Guardians. 


PARISH, 
wife’s liability to, for maintenance of husband, 456. 
wife’s liability to, for maintenance of children and 
grandchildren, 459. 


ParRoL AGREEMENTS, before marriage, as to separate estate, 
190. 


PARTNERSHIP. See also Quast-Purtnership. 
whero wife is carrying on business with her husband, 407. 


PERFORMANCE OF COVENANTS. Sco Afarriage Settlement. 


PERPETUITIES, where the restraint upon anticipation trans- 
gresses the rule against, 226. 


PERSONAL REPRESENTATIVES, 
‘‘next of kin or personal representatives,” 353, 355. 
wife’s, are her executors or administrators, 355. 
of married women, under the M. W. P. A. 1882...461. 


PERSONAL RIGHTS AND LIABILITIES RESULTING FROM MAR- 
RIAGE, 
rights of the husband, 38, 39. 
a husband may recover damages for wrongful im- 
prisonment of his wife, 39. 
also for injuries to her, 39. 
also for assault and battery of her, 39. 
even where assault is with her consont, 39. 
also for slander of her where special damcge results 
to him, 39. | 
also for her death, caused by neglect, de*ault, or 
any wrongful act, 39. 
from any one whohascommitted adultery with her, 40. 
how such damages m+y be claimed, 40. 
where wife should he joined with husband as 
© plaintif®, 39. 
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Persona Ricuts anv LiasILiries, &C.—continued., 

rights of the husband—continued. 
when husband’s right of action is barred, 39. 
husband’s porsonal rights against his wife, 40. 
restitution of conjugal rights, 40. 
formerly husband could beat and confine his wife, 40. 

rights of the wife, 42. 
compensation for death of husband by accident, 42. 
can exhibit articles of peace against her husband, 42. 
when the court will prevent him hving with her, 42. 
and may compel the husband to allow her support, 

42. 


restitution of conjugal rights, 43. 
she cannot sustain a suit for such restitution when 
sho has been guilty of adultery, 43. 
quere, us to whether she can maintain an action 
per quod consortium amisit, 43. 
maintenance of wile or husband, 43. 
husband bound to maintain his wife, 43. 
if he neglects, she can pledge his credit, 43. 
husbandemust not ullow lis wife to become a bur- 
den on the parish, 43. . 
wife having separate property is under the same 
obligation, 43, 456. 
when the wite has lett hor husband and committed 
adultery he is not bound to maintain her, 44. 
maintenanco of children, 44. 
husband bound to maintain and educate his chil- 
dren, 44. 
: if he is unablo to support them, and the wife has 
separate property, she will be hable, 44, 459. 
age of children when liability ceases, 44. 
a man 1s bound to support his wite’s childron, 44. 
guardianship of children, 45. 
who is the natural guardian, 45. 
torts between husband and wife, 46. 
crimes committed by husband or wife against the other, 
46, : 
by wife in presence of her husband, 47. 
e in absence of her husband, 48. 
a married woman is not personally liable for her con- 
tacts, 220, 399, 403, 441. 


PERSONALTY (HUSBAND'S), 
wife’s rights in, on death of husband intestate, 176. 
her right may be barred by a marriage settlement, 175. 
customs of London and York abglished, 17& 
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PERSONALTY (WIr¥E’s). See Chattels Real; Choses tn Action ; 
Choses in Possession ; Choses in Reversion; Chosea in 
Autre Drott. 


Pin-Money, 
definition, 240. 
for what purpose intended, 240. 
arrears, 241. 
only one year’s, claimable, 241. 
unless the husband has promised to pay more, 241. 
where no arrears are claimable, 241. 
the wife’s representatives have no claim to arrears, 241. 
disposition of savings from, 241, 278. 
where property is small, it is not usual to settle, 242. 
subject to property tax, 242. 


PossEssio, 4. 


Post-NvuptTiau Contracts. Sec Contracts ; Debts. 
Post-NvurtTiaAL Torts. See Torts. 


Post OFFICE SAVINGS BANK, 
deposits of a married woman in, 418. 
P ee 
postmaster-general’s notification as to, 422. 


Powers (WIrr’s), 
marriage does not affect a wife’s powers of appointment 
over property, 259. 
division of, 259. 
common law powers, 259. 
equitable powers, 259. 
powers operating by meansof the Statute of Uses, 259. 
creation of, 260. 
no precise form of words required, 260. 
execution of, 260. 
power appendant, 260. 
in gross, 260. 
collateral, 260. 
over a freehold estate, 260. 
copyhold estate, 260. 
as to an infant’s exercise of a power, 261. 
power of leasing over lands settled to wife’s separate use, 
261. 
over reyersionary and contingent interests, 261. 
given to be exercised ‘‘ when sole,” 262. 
‘during coverture,” 262. 
‘* at her decease,” 262. 
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PowERrs (WIFE’s)—continued. 

a woman judicially separated from her husband may 
join with him in exercising a joint power, 262. 

appointment in favour of husband, 263. 

release and extinction of powers under the Act for the 
Abolition of Fines and Recoveries, 264. 

release and extinction of powers under the Conveyancing 
Act, 1881.. 264. 

statutory powers under the Settled Hstates Act, 1877... 265. 

Settled Land Act, 1882..265. 
Vendor and Purchaser Act, 
1874.. 266. 
Conveyancing Act, 1881.. 266. 

a married woman may dispose by will of the legal estato 
in lands by means of a power of appointment to uses, 
269. 

a married woman may dispose by will of por sonalty by 
means of a power of appointment to uses, 271, 273. 

wife’s alienation by means of, 82. 

how far the corpus of the wife’s separato property 1s 
affected wleen sho has only a life interest with a power 
of appointment over the remainder, 214. 

a covenant by husband and wife to suttlo the wife’s after- 
acquired property does not include that left to the 
wife with a power of appointment, 323. 

execution of a general power by will makes the property 
appointed liable for her debts, 413. 


PRESUMPTION OF Law, 
* as to a wifo’s contracts after 1882..121. 
before 1883. .121. 
how rebutted, 123. 
as to investments in joint names of a married woman 
and others, 279, 427. 


PROCEDURE, 
to enforce dower, 161. 
for } ‘tection of wife’s separate property, 434, 448. 


PROCEEDINGS, summary, between husband and wife in 
respect of property, 448. 


@ 
PROHIBITED DEGREES, 
marriages within, ‘of consanguinity are void, 33. 
before 3ist Auggst, 1835, within, of affinity are 
voidable, 33. 
after that date are yoid, 33. e 
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PROHIBITED DEGREES—continued. 
if marriage is prohibited by lex domicilit, it is void 
though solemnized elsewhere, 33. 
marriages between first cousins domiciled abroad, 34. 


PROMISE TO MARRY, 
not an agreement in consideration of marriage within th 
Statute of Frauds, 7. . 
specific performance cannot bo enforced, 7. 
need not be in writing, 7 
mutuality required, 7. i 
the mutual assent need not be concurrent, 8. 
but must be within a reasonable time, 8. 
words are not required, 8. 
conduct, behaviour of the parties, &c. is sufficient, 8. 
an expression to a third party does not amount toa 
promise, 9. 
unless communicated by authority, 9. 
an infant is not bound by his promise, 9. 
but may bring an action for breach of the promise, 9. 
promise by an infant cannot be ratifiec after he comes of 
age, 9. : 
a question for the jury whether there is a fresh promise, 
or simply a ratification of a previous promise, 10. 
conditional promise, 10. 
the condition must be performed before the promise is to 
be fulfilled, 10. 
unconditional promise, 11. 
if the promise is unconditional, it must be performed 
within a reasonable time, 11. 
action for the breach of the promise, 11. 
when it can be brought, 10—12. 
may be brought by the man, 7. 
when tender and refusal may be dispensed with, 12. 
when contract is made abroad and the breach occurs 
there, 12. 
where contract 1s made abroad and breach occurs in 
England, 12. 
justification for breach of promise, 13. 
unchastity on the part of the woman, 13+ 
must not be known to the man at the time of the 
promise, 13. 
bad character or brutal conduct of the man, 13, 14. 
mere accusation and suspicion not sufficient, 14. 
iul-health, whether a justification, 14. 
unsound mind of the plaintiff before the promise is 
fio justification, 15. 
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PROMISE TO Marry—continued. 
justification for breach of promise—continued. 
engagement of the plaintiff at timo of promise is 
no justification, 15. 
marriage of the defendant at the time of the pro- 
mise 18 no answer, 13. 
rescission of promise, 15. 
what amounts to, 13. 
fraud may be a good defence, 15, 
unless special damago is alleged, the right of action 
dies with the party, 16. 
evidence, 16. 
parties to the action may give evidence therein, 16. 
testimony of thé plaintiff must bo corroborated by some 
other material evidenco, 16. 
bond given by one of the parties may bo onforced, 17. 
promises in consideration of marriage must be per- 
formed, 17. 


PROMISES IN CONSIDERATION OF MARRIAGE, 
must be in wrating, 17. 
promise to marry is not a promise ir consideration of 
marriage, 7. 


Promissory Notes. See also Choses tu Action. 
made payable to a married woman pass by the indorse- 
ment of husband, 101. 


PROPERTY, what the word in the M. W. P. A. 1882, in- 
cludes, 463. : 


PROTECTION ORDER, 

wife deserted by her husband can obtain a, 77. 

its effects on her property, 67, 68, 77. 

wife may bring an action for protection of her property, 78. 

has a retrospective effect, 78, 386. 

its effect on wife’s choses in action unreduced into 
possession, 107, 386. 

its effect on wife’s choses in reversion, 115. —e 

bars the husband’s liability for necessaries supplied to 
wife,°135. 

a married woman having a, could make a will of realty, 
268, 270. 

@ marned woman haying a, could make a will of per- 
sonalty, 2735. 

a married woman haviygg a, can obtain payment to her- 
self of money in court or in the hands of trustees, 386. 

amarried woman having a, could be made abafikrupt, 408. 
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RESTRAINT OF MARRIAGE—continued. 


are good as to real estate if the restraint is partial, 

apparently, also, if itis general, 22. 

are bad as to personalty, or to a mixed fund, 
restraint is general, 23. ; 

if the restraint is partial, and there is a gift over, Jro- 

valid, 23. 
but not if there is no bequest over, 24. 

examples of partial restraint, 24. 

where the condition subsequent is consent to a marriage! 
that consent is sometimes dispensed with, 24. 

where conditions attached to gifts of personalty are 
void, 25. 

a condition in restraint of a second marriige is valid, 25. 

limitations of property until marriage are good. 26, 

agreements in restraint of marriage are void, 26. 

a covenant to pay a sum of money until marriage is 
good, 26. 


RESTRAINT ON ANTICIPATION. See also Kquitable * 
Wy 


Estate, P 

the effect where separate estate is hable for damagus and 
costs, 403, 404. 

wife’s contracts will not bind separate estate with a, 
406, 409. 

does not prevent her separate estate being liable for her 
ante-nuptial debts, 440, 441. 

not rendered inoperative by M. W. P. A. 1882... 454. 


RESULTING Trusts, where marriage settlements are cancelle: 
by a failure of the trusts, 377. 


REVERSIONS. Seo Choses in Reversion. 


Rieuts. See Personal Rights resulting from Marriage. 


RoyvaL MARRIAGES, 31. 


SATISFACTION OF COVENANTS. See Marriage Settlement. 


SAVINGS, 


out of wife’s allowance when living apart from 
husband, 132, 197. 
separate estate, 196. 


SzcurrTy For Costs, married women need not now ; 
when they suo aloms, 403. 


INDEX. 527 


SIN, 
what is, of the wife, 88. 
what is required of the husband for purposes of dower, 
150. 


SEPARATE Estate. See also Lquitable Separate Kstate. 

curtesy of, 90, 230, 411. 

after 1882 a woman is presumed to contract with refer- 
ence to her separate estate, 121. 

wife’s, answerable for false representation respecting it, 
145. 

remedy of married women for protection of (M. W. P. A. 

1882)... 434. 
(M. W. P. A. 1870)... 435. 
wife’s ante-nuptial debts and labilities, 438. 


SEPARATION. Seo also Separation Deed; Judicial Separation ; 

and Divorce. 

of husband and wife by separation deed, 51. 

different kinds of, 129. 

by mutual consent, and wife pledging her husband’s 
credit, 130,¢132. 

caused by conduct of husband, 133. * 

wife, 135. 


SEPARATION DEED, 
as to guardianship of children, 45. 
a bare agreement to live apart has been held not bind- 
ing, 51. 
but : deed of separation founded on valuable considera- 
° tion will be enforced, 61. 
providing the stipulations aro not contrary to law 
or public policy, 51. 
the agreement may be between the husband and a third 
person only, 52. 
between the husband and the wife alone, 52, 399. 
where before 1883 the wife could contract with her hus- 
band, 52. 
essentials to the validity of, 53. ; 
justifiable causes for a, 53. 
' discords or quarrels, 53. 
“wife’s infirmities, 53. 
; expensiveness, 53. 
impotency, 53. °* 
cruelty, 53. 
the cause need not appear in the separation deed, 53. 
sufficient consideration for the deed, 54. 
an indemnity against wife’s debts, 54. ° 
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SEPARATION DEED— continued. 
sufficient consideration for the deed—continued. 
forbearance of suit for a divorce, 54. 
compromise of a misdemeanor, 54. 
forbearance of a suit for nullity, 54. 
a covenant to pay husband’s debts, 54. 
or to give him an annuity, 54. 
or that wife will support the children, 54. 
founded on valuable consideration are valid as agains 
creditors in the absence of fraud, 54. 
not founded on valuable consideration are not void, 35. 
except as against creditors, 55. 
quere as to whether, after 1882, the wife’s releasing he 
rights will not be sufficient valuable consideration t 
make, valid even against creditors, 55. 
illegal provisions, 56. ) 
difference between an agreement for separation and a 
deed of separation, 56. 
the separation must be immediate, not future, 56. 
effects of a separation deed, 58. 
the wife does not become a " feme sole, 68. 
the husband. may still be liable for necessaries for her, 
08. 
unless she has an adequate allowance, 58. 
he will be liable for her torts, 58. 
a separation deed will be a bar to a suit for restitution of 
conjugal rights, 58. 
husband and wife must not molest each other, 59. 
the wife’s adultery, or a divorce, is no answer to an 
action for amount allowed by husband on the sepa- 
ration deed, 59. 
fraud vitiates the deed, 60. 
subsequent cohabitation cancels the deed, 60. 
mere reconciliation is not sufficient to cancel it, 61. * 


SETTLED EsTATEs AcT, 1877... 84, 92, 238, 265. 
SETTLED LAND AcT, 1882... 85, 92, 233, 265. 
SETTLEMENTS. See Marriage Settlement. 


SHARES, : 
to which a married woman is entitled, 418. 
to be transferred to a married woman, 423. 
to which liability is incident, 424. 
hability of husband for his wife’ 8, 425. 
in joint names of married women and others, 426. | 
wite’sfraudulentgnvestments with husband’s money, 428. 
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SHIPS, marriages on board her Majesty’s, 32. 


SLANDER, 
of wife, 39. 
by wife, husband answerable, 142. 


SprEctrric PERFORMANCE, a decree for, may now be obtained 
against a married woman, 262, 403. 


Statutes. See Table of Statutes, p. li. 


Stock, 
to which a married woman is entitled, 418. 
to be transferred to a married woman, 423. 
in joint names of married women and others, 279, 426, 


wife's fraudulent investments with husband’s money, 428. 
trahsfer of, by married woman as executrix or trustee, 
452, 


Suna. See also Jemedies, and Security*for Costs. 
married. womtn’s power of suing, and being sued, under 
the M. W. P. A. 1882... 396, 402. ° 
married women’s power of suing, and being sued, under 
the M. W. P. A. 1870... 402. 
for wife’s post-nuptial torts, 401. 
wife’s contracts after 1882... 406. 
remedies for protection of wife's separate property 
(M. W. P. A. 1882), 434. 
» remedies for protection of wife’s separate property 
M. W. P. A. 1870), 436. 
a married woman could (before 1870) sue her husband 
upon a contract made with him with reference to her 
. separate estate, 436. 
suits for ante-nuptial liabilities, 445. 
married women suing, or being sued, alone or jointly as 
executrix or trustee, 452. 


“SUMMARY PROCEEDINGS between husband and wife, with 
respect to the title to or possession of property, 448. 


Trenwanc? py ENTIRETIES, 
abolished by the M. W. P. A. 1882...277, 389. 
* how created, prior to 1883...277. 
conditions, 277. ° 
realty, 278. e 
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TENANCY BY ENTIRETIES—continued. 


choses in possession, 278. 
leaseholds, 278. 
choses in action, 278. 


TENANCY IN ComMON, 


dower of, 158. 

how it arose, between husband and wife, 282. 
how affected by M. W. P. A. 1882... 282. 
realty, 282. 

personalty, 282. 


TERM OF YEARS. See Chattels Real. 


TITHES, dower of, 154. 


Torts, 


cannot be committed by husband or wife against each 
other, 46, 436. 
except in regard to property, 46, 436, 448, 470. 
when wife is separated from her husband by deed, 58. 
as to a wife judicially separated from her husband, 67, 
400. 
or living apart from him under a protection order, 77, 
400. 


of wife, after a divorce, 73. 
ante-nuptial, of women married before 30th July, 1874... 
139, 208. 
of women married between 30th July, 1874, and 
31st December, 1882...140, 208. e 
of women married after 31st December, 1882...140, 
438, 441. 
how they affect her separate property, 208. 
post-nuptial, husband lable for his wife’s, 141, 400. ° 
the wife’s separate estate liable for fraud relating to: 
her separate estate, 217, 400. 
wife’s separate estate also liable since 1882... 142, 
, 216, 400. 
the wife’s separate estate is not primarily liable as 
between her and her husband, 401. 
liability of wife’s after-acquired separate property, 
216. 
examples of cases where the husband has Been held 
liable, 142. 
founded upon contracts, 143, 400. 
wife agent for her husband, 144. 
misreprésentation, 144, 145. 


‘ 
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TorTs—continued. 
husband’s liability ceases with the termination of the 
coverture, 145, 401. 
but continues so long as the relation of husband and 
wife continues, though they are living apart, 145, 
401. 
the wife will be answerable after her husband’s death 
for torts committed during coverture, 401. 
effect of the restraint on anticipation on the wife’s sepa- 
rate estate, 229. 
rights of persons injured by a wife’s, after 1882...401. 
advisable that the wife should not be sued alone, 401. 
wife may sue alone for personal, as well as those re- 
lating to her separate estate, 401, 437. 
but husband may also sue when he has sustained 
damage, 401. 
remedies of wife against her husband, 434. 
remedies of husband against his wife, 448. 


TRADERS, 

settlement on marriage of, made “with a view of de- 
frauding cfoditors, 293. 

post-nuptial settlements of, 311. 


‘TRADING OF WIFE, 
profits of separate, are separate estate, 191. 
when she may be made a bankrupt, 407. 
what is separate trading of wife, 191, 413. 


TRESPASS, 
* where husband is considered a trespasser on his wife’s 
lands, 86, 392. 
husband answerable for trespass committed by his wife, 
143. 


Trust Terms barring dower, 163. 


TRUSTEE RELIEF AcT, petitions under, for rectification of 
marriage settlements, 371. 


TRUSTEES, 
to sepgration deeds, 51. 
husband may agree with, alone respecting separation, 52. 
equitable separate estate depends on having, 178. 
if néne are appointed, the husband will be held to be 
trustee, 178, 390, 396. 
the interposition of, does not interfere with wife’s dispo- 
sition of her seffarate estate, 202. 
unless their consent is expregsly required, 202, 
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TRUSTEES—continued. 
must hold a woman’s separate estate subject to her 
charges upon it, 202. 
having paid to the husband a legacy ri ala to wife, 
her equity to a settlement is lost, 247. 
may pay the fund into court, 248. 
conveyances by married women as bare, 266, 394. 
separate property no longer rests upon the doctrine of 
trusts, 388. 
no longer required, 389. 
wife may become a trustee, without her husband’s con- 
sent, 399. 
need not be joined as defendants to charge the wife’s 
separate estate, 402. 
unless an order is sought directing them to pay 
the amount to be recovered by the judgment 


402. 
of insurance money under the M. W. P. A 
1882. . 432. 


married women as, under the M. W. P. A. 1882..452. 


eG 


Trusts. See also Devastavits. 
wife’s breaches of, 146, 147, 463. 
husband’s liability, under M. W. P. A. 1882..463. 


‘‘ UNMARRIED,” used with reference to a wife in a marriag 
settlement, 355, 356. 


UnsounpD Minp, of person who has promised to marry, 10. 
UsEs, STATUTE OF, 164, 268. 
Users TO BAR DowER, 161. 


‘*UsvaL Powers,” what the term in marriage settlemen 
. includes, 343. 


VALUABLE CONSIDERATION, 
marriage settlements founded on, 293. 


marriage is a, 285. 
what is a, for a post-nuptial settlement, 298. 


Le ae when the interest of a child in a settlemé@nt ves 
347. 


VOLUNTARY SEPARATION. Seo Senaration ; Separation De 


VOLUNTARY SETTLEMENTS. Seo Marriage Settlement. 


INDEX, 533 


WARD OF CouRT, 

where she cannot waive her equity to a settlement, 252. 

an infant by applying to the court under the Infants’ 
Settlement Act does not become a, 300. 

the court cannot compel a, to execute a marriage settlo- 
ment, 300. 

in the settlement of a female, provision must be made 
for the children of any future marriage, 305. 


WASTE, 
at common law wife not responsible for, 81. 
tenant by the curtesy is huble for, 91. 


WILL, 
settlement perfected by, 361. 
rectified by, 364. 


WIL. (HusBanp’s), 
wife’s right to dower barred by a declaration in, 169. 
devise of lands in bar of dower, 170. 
of personalty does not per se bar her dower, 171. 
husband cannot disposo of wife’s paraphernalia by, 237. 
nor of her chattels real, 95. 


WILL (WIFE’s), 
real property, 268. 
by common law wife had no power to make a will of 
lands, 268. 
except of gavelkind tenuro, 268. 
or by customs of London, York, &c., 268. 
till 1883 married women could not dispose of the legal 
estate in lands by will, except by means of a 
power of appointment, 268. 
exceptions, 268. 
wer of appointment over realty, 269. 
ands settled to her separate use, 198, 234, 270. 
equitable interest in lands, 270. 
& woman judicially separated from her husband 
could make a will of realty, 270. 
soealso if she had obtained a protection order, 270. 
personalty, a married woman could make a will of, 271. 
@8 executrix without consent of her husband, 271, 
275. 
with consent of her husband, 271, 272, 273, 274, 462. 
in exercise of a pqwer, 271, 272, 278, 462. 
of her separate estate, 198, 234, 271, 274. 
of sayings of her pin-money»241. . 
E. NN 
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Wiz (WIFE’s)—continued. : 

of a married woman dying after 1882 is valid as if made 
by a feme acle, 272, 395, 414, 462. 

where married woman made a will with assent of her 
husband, but survived him, 274. 

where the wife has been judicially separated from her 
husband, 278, 395. 

where the wife has obtained a protection order, 275, 395, 

revocation of wills by marriage, 275. 

exception, 276. 

an appointment ‘‘at her decease” means an appoint- 
ment by will only, 262. 

execution of a general power by, by a married woman, 
413. 


WITNESS, husband and wife against each other, 437. 


WRITING, 

agreements in consideration of marriage must be in, 287- 
290. 

consideration mist also be set down in, 287. 

a part performance is sufficient to take the agreement 
out of the statute, 291. 

what is a part performance, 291. 

marriage is not a part performance, 291. 

fraud may make a parol promise binding, 292. 


York, customs of, permitted a married woman to make a 
will of realty, 268. 


e 
YOUNGER CHILDREN, provisions in a marriage settlement 
for, 351. 
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POWELL ON EVIDENCE. By CUTLER & GRIFFIN. 
—¥Fourth Edition. 

POWELL’S PRINCIPLES and PRACTICE of the 
LAW of EVIDENCE. Fourth Edition. By J. Curuer, B.A., 
Professor of English Law and Jurisprudence, and Professor of 
Indian Jurisprudence at King’s College, London, and E. F. 
GRIFFIN, B.A., Barristers-at-Law. Post 8vo. 18s. cloth. 1875 


‘‘There is hardly any branch of the 
law of greater interest and importance, 
not only to the profession, but to the 
public at large, than the law of evidence. 
On this branch of the law, moreover, 


changes have been effected of recent 
years. We are, therefore, all the more 
Inclined to welcome the appearance of 
the Fourth Edition of this valuable 
work.’—Law Kxramination Journal. 


all well as on many others, important 
—@— 
DENISON AND SCOTT’S HOUSE OF LORDS APPEAL 
PRACTICE. 

APPEALS TO THE HOUSE OF LORDS: Procedure 
und Practice relative to -Iinglish, Scotch and Irish Appeals; with 
the Appellate Jurisdiction Act, 1876; the Standing Orders of 
the House; Directions to Agents; Forms, and Tables of Costs. 
Edited, with Notes, References and a ful] Index, forming a 
complete Book of Practice under the New Appellate System. 
By Citas. MARSH DENISON and CHas. HENDERSON Scott, of the 
Middle Temple, Exsqs., Barristers-at-Law. 8vo. 16s. cloth. 1879 


“The most important portion of the the construction of the ultimate Court 


work, viz., that concerning the Proce- 
dure and Practice on Appeal to the 
House of Lords, contains information 
of the most important kind to those 
gentlemen who have business of this 
nature; it is well and ably compiled, 
and the practitioner will tind no diffi- 
culty in following the various steps 
indicated. 

‘* The whole bouk is well and carefully 
prepared, and is unusually readable in 
its style.”? —Justice af the Peace. 

“This is a small volume upon a sub- 
ject of the greatest practical interest at 
the present time, for, notwithstanding 
the changes which have been made in 


of Appeul, there are no two opinions a8 
to the position which it holds in the 
confidence of the profession and the 

ublic. A learned introduction gives a 

rief but sufficient historical sketch of 
the jurisdiction of the House of gords. 
This is followed by a practical treatise, 
which is a complete and well-written 
guide to the procedure by which an 
Appeal is begun, continued, and ended, 
including an important chapter on 
Costs. In an Appendix are given the 
Act of 1876, the portions of the Supreme 
Court of Judicature (Ireland) Act, 1877 
and the Scotch Statutes, Forms, and 
Bills of Costs.”—Law Times. 


—>— 
DAVIS’S LABOUR LAWS OF 1875. 


THE LABOUR LAWS OF 1875, with dntroduction 


and Notes. By J. E. Davis, Esq., Barrister-at-Law, and late 
Police Magistrate for Sheffield. 8yo. 12s. cloth. 1875 


——>— 
CRUMP’S PRINCIPLES OF MARINE INSURANCE 


THE PRINCIPLES OF TEE LAW RELATING TO 
MARINE ENSURANCE AND GENERAL AVERAGE in 
England and America, ‘vith occasional references to French and 
German Law. By F. Octavius Crump, of the Middle Temple, 
Esq., Barrister-at-Law. In 1 vol. royal 8vo. 21s. cloth. 1875 


MESSRS. BUTTERWORTH, 7, FLEET STREET, F.C. 7 


HAMEL’S CUSTOMS LAWS. 
THE LAWS OF THE CUSTOMS, 1876, consolidated 


by direction of the Lords Commissioners of her Mujesty’s 
Treasury. With practical Notes and References throughout; 
an Appendix containing various Statutory Provisions incidental 
to the Customs; the Customs Tariff Act, 1876, and a Copious 
Index. With Supplement to 1882. By FELIx Joun HAMEL, 
Esq. Post 8vo. 3s. 6d. cloth; demy 8vo. 4s. 6d. 1883 
—— 
SHELFORD’S JOINT STOCK COMPANIES.— 
Second Edition by PITCAIRN and LATHAM. 

SHELFORD’S LAW of JOINT STOCK COMPANIES, 
containing a Digest of the Case Law on that subject; the Com- 
panies Acts, 1862, 1867, and other Acts relating to Joint Stock 
Companies; the Orders made under those Acts to regulate Pro- 
ceedings in the Court of Chancery and County Courts; and Notes 
of all Cases interpreting the above Aéts and Orders. Second 
Hidition, much enlarged, and bringing the Statutes and Cases 
down to the date of publication. By Davin Pircarrn, M.A., 
Fellow of Magdalen College, Oxford, and of JTancoln’s Inn, 
Barrister-at-Law, and Francis Law Lariam, B.A., Oxon, of 
the Inner Temple, Barrister-at-Law, Author of “A Treatise on 
the Law of Window Lights.” 8vo. 21s. cloth. 1870 


—~+- 
DREWRY’S FORMS OF CLAIMS AND DEFENCES. 


FORMS OF CLAIMS AND DEFENCES IN CASES 
intended for the CHANCERY DIVISION OF THE HIGH 
COWRT OF JUSTICE. With Notes, containing an Outline ot 
the Law relating to each of the subjects treated of, and an 
Appendix of Forms of Endorsement on the Wnt of Summons. 
By C. STEWART Drewry, of the Inner Temple, Esq., Barrister- 
at-Law, Author of a Treatise on Injunctions, and of Reports of 
Cases in Equity, temp. Kindersley, ¥.-C., and other works. Post 
8vo. 9s. cloth. 1876 

‘‘Mr. Drewry’s plan of taking the day, who, however experienced in the 
facts for the forms from reported cases niceties of the | eae Kystem, cannot but 
and adapting them to the new rules of need the aid of a work thus compiled, 
pleadings seems the best that can be and, trusting to its guidance, benefit in 
adopted. The forms we have lovked at time and labour saved; while to the 
seem to be dairly correct.’’—Solicitors’ you members of the profession es- 


Journal, pecially we cordially recommend the 
“The equify draftsmen of the present work.’’—Jrish Law Times. 


—~o@— 
ROBERTS’ PRINCIPLES OF EQUITY.—Third Edition. 


THE PRINCIPLES QF EQUITY as administered in 
the SUPREME COURT OF JUDICATURE and other Courts 
of Equitable Jurisdiction. By THomas ARCHIBALD ROBERTS, 
of the Middle Temple, Esq., Barrister-at-Law. Third Edition. 
Syo. 188. cloth. 1877 
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DAVIS’S COUNTY COURTS PRACTICE & EVIDENCE. 
—Fifth Edition. 
THE PRACTICE AND EVIDENCE IN ACTIONS 
IN THE COUNTY COURTS. By James Epwarp Davis, of 
the Middle Temple, Esq., Barrister-at-Law. Fifth Edition. 8vo. 


38s. cloth; 43s. calf. 1874 
—~<>— 
DAVIS’S COUNTY COURT RULES AND ACTS OF 1875 
and 1876. 


THE COUNTY COURT RULES, 1875 and 1876, 
with Forms and Scales of Costs and Fees; together with the 
County Courts Act, 1875, and other recent Statutes affecting the 
Jurisdiction of the County Courts. Forming a SUPPLEMENT 
to tho Fifth Edition of the COUNTY COURT PRACTICE and 
I;VIDENCEH, but entirely complete in itself. By JAamEs EDWARD 
Davis, of the Middle Temple, feag.. Barrister-at-Law. In 1 vol. 
Syo. 168. cloth. 1876 


DAVIS'S EQUITY AND BANKRUPTCY IN THE 
COUNTY COURTS. 


THE JURISDICTION & PRACTICE of the COUNTY 
COURTS in Equity (including Friendly Societies), Admiralty, 
Probate of Wills, Administration, and in Bankruptcy. By J.B. 
Davis, of the Middle Temple, Esq., Barrister-at-Law. 1 vol. 8vo. 
188, cloth; 22s. calf. 1872 


CHADWICE’S PROBATE COURT MANUAL. 
Corrected to 1876. 


EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE; exhibiting the principle of various Grants 
of Administration, and the correct mode of preparing the Bonds in 
respect thereof; also Directions for preparing the Oaths; arranged 
for practical utility. With Extracts from Statutes; also various 
Forms of Affirmation prescribed by Acts of Parliament, and a Sup- 
plemental Notice, bringing the work down to 1876. ~By SAMUEL 
CHADWICK, of her Majesty’s Court of Probate. Roy. 8vo.‘i2s. cloth. 


CHUTE’S EQUITY IN RELATION TO COMMON LAW. 


EQUITY UNDER THE JUDICATURE ACT, or the 
Relation of Equity to Common Law. By CHaLoNnER WILLIAM 
CHUTE, Barrister-at-Law; Fellow of Magdalen College, Oxford; 
Post 8vo. 9s. cloth. 1874 
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MOZLEY AND WHITELEY’S CONCISE LAW 
DICTIONARY. 


A CONCISE LAW DICTIONARY, containing Short 
and Simple Definitions of the Terms used in the Law. By 
HERBERT NEwMAN MoZ ey, M.A., Fellow of King’s College, 
Cambridge, and of Lincoln’s Inn, Esq., and GrEorRGE CRISPE 
WHITELEY, M.A., Cantab, of the Middle Temple, Esq., Barristers- 


at-Law. In 1 vol. 8vo. 


“This book is a great deal more 
modest in its views than the law dic- 
tionary we reviewed a little while go. 
Its main object is to explain briefly 
legal terms, both uncient und modern. 
In many cases, however, the authors 
have added a concise statement of the 
law. But, as the work is intended both 
for lawyers and the public at large, it 
dves not profess to give more than an 
outline of the doctrines referred to under 
the several headings. Having regurd to 
this design, we think the work is well 
and carefully edited. It is excecdingly 
complete, not only giving terse explana- 
tions of legal phrases, but also notices of 
leading cases and short biographies of 
legal luminaries. We May add that a 
very convenient table of repurts is given, 
showing the abbreviations, the date and 
the court, and that the book is very well 
printed,”’—Solicitors’ Journal. 


20s. cloth; 25s. brown calf. 
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“This book contains a large mass of 
information more or less useful. A 
considerable amount both of labour and 
learning has evidently been expended 
upon it, and tothe general public it may 
be recommended us a reliable and use- 
ful guide. Luw students desirous of 
cramming will also find it acceptable.” 
—-hLaw Times, 

“It should contain everything of 
value to be found in the other larger 
works, and it should be useful not 
merely fo the legal profession, but also 
to the general publie. Now, the work 
of Messrs, Mozley and Whiteley appears 
to fulfil ghose very conditions; and, 
while it assists the liwyer, will be no 
less uscful to his client. On the whole, 
we repeat that the work is 2 praises 
worthy peformance which deserves a 
place in the libraries both of the legal 
profession and of the general public.” — 
Trish Law Times. 


DE COLYAR’S LAW OF GUARANTEES. 


A TREATISE ON THE LAW OF GUARANTEES 
and of PRINCIPAL and SURETY. By Henry A. DE Conyar, 


of the Middle Temple, Barrister-at-Law. 


“Mr. Colyar’s work contains internal 
eyidence that he is quite at home with his 
subject. His book has the great merit of 
thoroughness. Hence its present value, 
and hence we venture to predict will be 
its enduring reputation.”’—Law Times. 


Svo. l4s. cloth. 1874 


“The whole work displays great care 
in its production; it ix clear in ita stute- 
ments of the law, and the result of the 
many authorities collected is stated 
with an intelligent appreciation of the 
subject in hand.’’ —Justice of the I’eace. 


TROWER’S PREVALENCE OF EQUITY. 


A MANUAL OF THE PREVALENCE OF EQUITY, 
under Section 25 of the Judicature Act, 1873, amended by the 
Judicatur® Act, 1875. By CnarLes Francis Trower, Esq., 
M.A., of the Inner Temple, Barrister-at-Law, late Fellow of 
Exeter College, and Vinerian Law Scholar, Oxford, Author of 
‘“The Law of Debtor and OPeditor,” ‘‘ The Law of the Building 
of Churches and Divisions of Parishes,” &c. 8vo. 3. cloth. 1876 


“The amount of information con- wholeit appears to be accurate. The 
tained in a compressed form within its work has been sche | revised, and is 
pages is very considerable, and on the well and clearly printed.”—Law Times. 
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FAWCETT’S LAW OF LANDLORD AND TENANT. 
A COMPENDIUM OF THE LAW OF LANDLORD 
AND TENANT. By Wiuiiam MircnEe.. Fawcett, Exsq., of 


Lincoln’s Inn, Barrister-at-Law. 


“This new compendium of the law on 

a wide and complicated subject, upon 
which information is constantly re- 
quired by a vast number of persons, is 
sure to be in request, It never wanders 
froin the point, and being intended not 
for students of the law, but for lessons 
and lessees, and their immediate ad- 
s, Wisely avoids historical disquisi- 


1 vol. Svo. 148. cloth. 1871 
tions, and uses langu as untechnical 
as the subject admits.” — Law Journal, 

“Mr. Fawcett takes advantage of this 
characteristic of modern law to impart 
to his compendium a degree of authen- 
fierty Which greatly enhances its value as 
# convenient medium of reference, for 
he has stated the law in the very words 
of the authorities.’ —Law Magazine. 


HUNT’S LAW OF FRAUDS AND BILLS OF SALE. 
THRE LAW relating to FRAUDULENT CONVEY- 
ANCES under the Stututes of Elizabeth and the Bankrupt Acts; 
with Remurks on the Law relating to Bills of Sale. By ARTHUR 
Josernh Hunt, of the Inner Temple, Esq., Barrister-at-Law, 
Author of ‘A Treatise on*the Law relating to Boundaries, Fences 


and Foreshores,” 

“Mr. Hunt hus brought toSeur upon 
the subject a clearness of statement, 
an orderliness of arrangement and x 
aubtlety of logical acuteness which 
curry him far towards a complete sys- 
tematization of all the cases. Neither 
ie his indastry been lacking; the cases 
that have arisen under ‘The Bank- 
ruptey Act, 1869," and under the Bills 
of Sale Act, have been earefully and 
completely noted up and disposed by 
him in their appropriate places. The 
Index also is both aecenrate and careful, 
und secures much facility of reference 
to the various matters which ure the 


Post &vo. 9s. cloth. 
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subjects of the work.”’—Law Magazine. 
“Mr. Hunt’y book is as readable as 
a treatise on so technical a subject can 
well be made. Mr. Hunt’s arrange- 
mont of his materials follows an orderly 
and intelligible plan, The index is 
apparently carefully prepared, and the 
tulle of cases shows that none of the 
recent eases have been overlooked. Mr. 
Hunt has produced a really useful book 
unencumbered by useless matter, which 
deserves great suceess as 4 manual of 
the luw of fraudulent dispositions of 
property.’’--Law Journal. 


BUND’S AGRICULTURAL HOLDINGS ACT, 1875. 


The LAW of COMPENSATION for UNEXHAUSTED 
AGRICULTURAL IMPROVEMENTS, as amended by the 
Agricultural Holdings (England) Act, 1875. By J. W. WILuis 
Bunn, M.A., of Lincoln’s Inn, Barrister-at-Law, Author of 
‘The Law relating to Salmon Fisheries in England and Wales,” 
&c. 12mo. ds. cloth. 1876 


POWELL’S LAW OF INLAND CARRIERS.— 
Second Edition. 

THE LAW OF INLAND CARRIERS, 
especially as regulated by the Railway and Canal Traffic Act, 
1854. By EpMuNnD PoWELL, Esq., of Lincoln College, Oxon, 
M.A., and of the Western, Circuit, Barrister-at-Law, Author of 
‘‘Principles and Practice of the Law of Evidence.” Second 
Edition, almost re-written. 8vo. 14s. cloth. 
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FOLKARD ON SLANDER & LIBEL.—Fourth Edition. 


THE LAW OF SLANDER AND LIBEL (founded 
upon Starkie’s Treatise), including the Pleading and Evidence, 
Civil and Criminal, adapted to the present Procedure; also 
MALICIOUS PROSECUTIONS and CONTEMPTS of COURT. 
By H.C. Foikarn, Barnster-at-Law. In 1 thick vol. roy. Svo. 
458. cloth. 1876 


PYE ON CLAIMS TO DEBTORS’ ESTATES. 

NOTES ON THE CONFLICTING CLAIMS TO THE 
PROPERTY OF A DEBTOR. By Henry Jon Pye, of the 
Inner Temple, Msq., Barrister-at-Law. Just published, post 
8vo. 3s. 6d. cloth. 1880 


COOTE’S PROBATE PRACTICE. Eighth Edition. _ 
THE COMMON FORM PRACTICE OF WE HIGH 
COURT of JUSTICE in granting Probates and Administrations. 
By Henry Cirarves Coors, F.S8.A.,%late Proctor in) Doctors’ 
Commons, Author of **The Practice of the Eeclesiastical Courts,” 
&e. &e. Sth Edit. In 1 vol. Svo., 26s. eloth; 808. calf. 1878 


*e* The Forms as printyg in this work ace in strict accordance with thr Orders of Court 
and Devisiona of the Higld Han, Sor dames Hannen, god are those which are in uae 
in the Princqual Registry of the Prohate Pirestanual Court 


“The above ix another name for what 
is Commonly known to the profession its 
Coote’s Probate Practice, a work about 
as indispensable in a solicitor’s office tus 
“ny ao of practice that is known to 
us, Fhe seventh edition is chiefly dis- 
tinguishable from the sixth edition in 
this, that certain important moditicen- 
tions and alterations are effected which 
have been rendered necessary by the 


new and useful forms; and the author 
has not only attempted, but has in the 
inain succeeded, in adopting the formas 
and direetions under ‘hie old) Probate 
practice, as embodied im previous edi-+ 
tions of the work, to the new procedure 
under the Judicature Acta, Solicitors 
know that the ditheultics in the way of 
satisfying the different clerks at. Somers 
net Honse are frequently great, and 


Judicature Acts. Judicial decisions — there is nothing so likely to tend to 
subsequent to the last edition have been a es of practice as Mr. Coote’s 
carefully noted up. We notice several bouk.”-- Law Ties, 


—>— 


TRISTRAM’S CONTENTIOUS PROBATE PRACTICE. 

THE CONTENTIOUS PRACTICE OF THE HIGH 
COURT OF JUSTICE, in respect of Grants of Probates and 
Administrations, with the Practice as to Motions and Summonses 
in Non-contentious Business. By THomas Hurcuinson Tris- 
TRAM, Q.C., D.C.L., Advocate of Doctors’ Commons, of the Inner 
Temple, {Hancellor of the Diocese of London. Demy 8vo. 21s. 
cloth. , 1881 


TOMKINS & JENCKEN’S MODERN ROMAN LAW. 

COMPENDIUM OF THE MODERN ROMAN LAW. 
Founded upon the Treatises of Puchta, Von Vangerow, Arndts, 
Franz Méhler, and the Corus Juris Civilis. By FREDERICK J. 
Tomkins, Esq., M.A., D.C.L., Author of the ‘Institutes of 
Roman Law,” translator of ‘‘Gaius,” &c., and HENRY DIEDRICH 
JENCKEN, Hsq., Barristers-at-Law, of Lincoln’s Inn. 8vo. 
14s. cloth. e 1870 
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SHELFORD’S RAILWAYS.—Fourth Edition, by Glen. 


SHELFORD’S LAW OF RAILWAYS, containing the 
whole of the Statute Law for the Regulation of Railways in 
England, Scotland and Ireland. With Copious Notes of Decided 
Cases upon the Statutes, Introduction to the Law of Railways, 
and Appendix of Official Documents. Fourth Edition, by 
W. Cunninauam GLEN, Barrister-at-Law, Author of the ‘‘ Law 
of Highways,” ‘(Law of Public Health and Local Govern- 
ment,” &. 2 vols. royal 8vo. 638. cloth; 75s. calf. 1869 


The work mual tuke itn unquestionable — merite. But we muy nevertheless be 
position ax the leading Manual of the — permitted to observe that what has 
Railway Law of Great Britain?’—Law hitherto been considered as ‘ the best work 
Magazine, on the anhject’? (Shelford), has heen ime 

“At any rate we may venture to pre- measurably improved by the application of 


dirt that) Mr. Cunningham lens edi-= 
tion Of Shelford on fiadways will be the 
standard work of our day in that depart- 
ment af law” ~ Law Journal, 

“Far be it from us to under value Mr. 


Mr. Geis diligence and learning. . .. 
Sufficient, however, has been done to 
show that it is in every respect worthy 
of the reputation which the work has 
always enjoyed.”—dJustice af the Peace. 


Shelford’s labours, or to disparage his 
ceili 
GRANT’S BANKERS AND BANKING COMPANIES. 
Fourth Edition: By C.C. M. PLUMPTRE. 

GRANT'S TREATISE ON THE LAW RELATING 
TO BANKERS AND BANKING COMPANIES. With an 
Appendix of the most important Statutes in force relating 
theroto. Fourth dition. With Supplement, containing the Bills 
of Exchange and Bills of Sale Acts, 1882. By C.C.M. PLUMPTRE, 


of the Middle Temple, Esq., Barrister-at-Law. 8vyo. 29s. cloth. 
*e"” The Supplement may be had separately, price 3s. sewed. 


 Kight yeurs sufficed to exhaust the 
eccond edition of this valuable and 
wtandard work, we need only now 
notice the improvements which have 
beon made. We have once more looked 
through the work, and recoynize in it 


the sterling merits which have ac- 
quired for it the high position which it 
holds in standard legal literature. ‘Mr. 
Hisher has annotated all the recent 
causes.”’— Law Tunes, : 


FISHER'S LAW OF MORTGAGE-—Third Edition. 
Tho LAW of MORTGAGE and OTHER SECURITIES 


UPON PROPERTY. 


ms) 


cloth; 72s. calf. 

* This work has built up for itself, in 
the experienced opinion of the profes- 
sion, & very high reputation for careful- 
ness, accuracy and lucidity. Thisrepu- 
tation is fully maintained in the present 
edition. The law of securities upon 
property is confessedly intricate, and, 
probably, as the author justly observes, 
embraces a greater variety of learning 
than any other single branch of the 
Enghsh law. At the same time, an 
accurate knowledg? of it is easentjal to 
every practising barrister, aud of Guily 

uirement amongst solicitors. Toall 
such we can confidently recommend Mr. 
Fisher’s work, which will, moreover, 


By Wiviiam RicHarD FIsner, of 
Lincoln’s Inn, Hsq., Barrister-at-Law. 


2 vols. roy. 8vo. 60s. 
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moe most useful reading for the stu- 

ent, both as a storehoure of informa- 

tion and as intellectual c«ercise.’'— 
Law Magazine. 

“We have received the third edition 
of the Law of Mortgage, by William 
Richard Fisher, Barrister-at-Law, and 
we are very glad to find that vast im- 
provements have been made in the plan 
of the work, which is due to the incor- 
boeton therein of what Mr. Fisher 

esigned and executed for the abortive 
Digest Commission. In its present 
form, embracing as it does all the sta- 
tute and case law to the present time, the 
work isone of great value.’ —/aw Times. 


seat cre Ao nner kr kee ce 
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BOYLE’S PRECIS OF AN ACTION AT COMMON LAW. 


PRECIS of an ACTION at COMMON LAW, showing 
at a Glance the Procedure under the Judicature Acts and Rules 
in an Action in the Queon’s Bench, Common Pleas and Ex- 


ge a Divisions of the High Court of Justice. 
E. 8vo., 58. cloth. 


OYLE, Solicitor. 

‘** In this little manual, Mr. Boyle has 
succeeded in exhibiting a succinct and 
lucid outline of all the ordinary pro- 
i in actions governed by the 
practice, under the English Judicature 
Acts and Orders, of what used to be 
called the common law courts. ‘Tuking 
the various steps of that procedure in 
their natural order, he summarises the 
orders of court relating to each, arrang- 


By HERBERT 
1881 
preparing for the Final Examination 
certainly n a guide of this descrip- 
tion, and Mr. Boyle has well supplied 
that need. Indeed, we do not remember 
having ever before seen the Enghsh 
procure 30 well explained within so 
rief a compass.”’—Jrish Law Times, 
“A student who is ygnorant of pro- 
cedure, and desires to prepare for his 
Final Examination, will do well to pro- 


zn them under distinct headings, and 
referring to authorities upon ther con- 
Students 


—<}— 


BEDFORD’S FINAL EXAMINATION GUIDE TO 
PROBATE AND DIVORCE.—2nd Edition. 

THE FINAL EXAMINATION GUIDE to the LAW 
of PROBATE anfl DIVORCE: containing a Digest of Final 
Examination Questions with the Answers. By E. HL. Beprorp, 
Solicitor, Temple, Author of the ‘Final Examination Guide to the 
Practice of the Supreme Court of Judicature.” In 1 vol. post 
8vo. 68. cloth. 


cure Mr, Boyle’a work."'--Law Axamiua- 
i tion Journal, 
struction and application. 


> 
BEDFORD’S FINAL EXAMINATION GUIDE. 

THE FINAL EXAMINATION QUIDE TO THE 
PRACTICE of the SUPREME COURT of JUDICATURKE, 
containing’a Digest of the Final Examination Quostions, with 
many New Ones, with the Answers, under the Supreme Court of 
Judicature Act. By Epwarp HrnsLowE BEbrorp, Solicitor, 
Temple. In 1 vol. 8vo. 7s. 6d. cloth. 1875 


BEDFORD’S PRELIMINARY QUESTIONS AND 
ANSWEBS. e 


THE PRELIMINARY (No. 54): containing the QUES- 
TIONS ef the PRELIMINARY EXAMINATIONS (Solicitors) 
of February, 1883, with the Answers, By Epwarp HENSLOWE 
Bepror®, Solicitor. 8vo., 6d. sewed, by post 7d. 1883 


*.* Continued each term. 





By the same“Author, on a Sheet, 1s. 


A TABLE of the LEADING STATUWES for the 
INTERMEDIATE and FINAL E ATIONS in Law, 
Equity and Conveyancing. 
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LEWIS'S INTRODUCTION TO CONVEYANCING. 


PRINCIPLES OF CONVEYANCING EXPLAINED 
and ILLUSTRATED by CONCISE PRECEDENTS. With an 
ee on the Effect of the Transfer of Land Act in Modifying 
an 


Shortening Conveyances. 


By Hvsert Lewis, B.A., late 


Scholar of Emmanuel College, Cambridge, of the Middle Temple, 


Barrister-at-Law. 


“By the diligent and painstaking 
student who has duly maatered the law 
of property, this work will undoubtedly 
be hailed as a very comprehensive ex- 
ponent of the Principles of Convey- 
ancing.”~~Leguleian, or Articled Clerks’ 
Mayazine, 

“Mr. Lewis has contributeda valuable 


8vo. 18s. cloth. 


1863 


aid to the law student. He has con- 
densed the Practice of Conveyancing 
into a shape that will facilitate its re 
tention on the memory, and his Pre- 
cedenta are usefully arranged as a series 
of progressive lessons, which may be 
either used as illustrations or exercises.” 
Law Times. 


PHILLIMORE'S INTERNATIONAL LAW.—3rd edit. 
Vol. I. 8vo, 2ds. cloth » Vol. 17. 26s. cloth. 


COMMENTARIES ON 


INTERNATIONAL 


LAW. 


By the Right Hon. Sir Qoperr PHiLimore, Knt., P.C., Judge 
in the Dahan Matrimonial, Divorce and Adiiralty Division of 


the High Court of Justice, 


1879 


e.* Vol. TIL, secomt edition (A875), price 868.7 Vol. IV, seeond edition (1874), 
price dds, cloth, may be had separately to complete sets, 


Ertreet pean ae on Amerwan Neutrality,” by GEORGE Bemis (Boston, EG8.). 


—' Sir Robert Phu 


imore, the present Queen’s Advocate, und author of the mort 


comprehensive tod systematic *Commentaries on International Law’ that England 


has produced.” 

“The authority of this work ix admit- 
tedly great, and the learning and ubility 
dinluyed in ite preparation have been 
recognized by writers on public Jaw both 
on the Continent of Burone and in the 
United States. With this necessarily 
imperfect sketch we maust conclude our 
notice of the first volume of a work 
which forms an important contribution 
to the literature of public law. The 
book is of yreat utility, and one which 
should find a place in the library of 
every civiliun.”’-- Law Magazine, 

Tt in the most complete repository of 
matters bearing upon international law 
that wo have in the language. We need 
not repeat the commendations of the 
text itself as a treatixe or series of 
treatises which this journal expressed 
upon the appearance of the two tirst 
volumes, ereputation of the Author 
is too well established and too widely 
known. We content ourselves with tes- 
tifying to the fulness and thoroughness 
of the work as a compliation after an 
inapection of the three volumes, (2nd 
edition).”"—Hoston QUnited States) Daily 
Advertiser. 

“sir Robert Phillimore may well be 
proud of this work as a lasting record 
of his ability, learning and his industry. 


Having read the work carefully and 
critically, we are able to highly recom- 
mend 1t.°-—Lau Journal, 

“The second edition of Sir Robert 
Phillimore’s Commentaries contains a 
considerable amount of Saluable addi- 
tonal matter, bearing more especiall 
on questions of international law raise 
hy the wars and contentions that have 
broken out in the world since the pub- 
heation of the first edition. Having 
upon a former occasion discussed at 
same length the general principles and 
execution of this important work, we 
hoW propose to confine ourselves to a 
brief exumination of a single question, 
ou which Sir Robert Phillimore may 
justly be rezarded as the latest autho- 
rity and as the champion of*the princi- 
ples of muritime law, which, down to a 
recent period, were muintaiged by this 
country, and which were at one time 
accepted without question by the mari- 
time powers. Sir Robert Phillimore has 
examined with his usual learning, and 
estu@ished without the possibility of 
doubt, the history of the doctrine “free 
ships, free goods,’ and its opposite, in 
the third volume of his *‘Commen- 
taries’ (p. 302\.'"-—Euinburgh Review, No. 
296, Qetoter, 1876. 
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UNDEBHILL’S SETTLED LAND ACT, 1882. 

THE SETTLED LAND ACT, 1882; with an Introduc- 
tion and Notes, and Concise Precedents of Conveyancing and 
Chancery Documents required under the Act. By ArtTuUR 
UNDERHILL, M.A., LL.D., of Lincoln’s Inn, Barrister-at-Law, 
Author of ‘‘ A Concise Treatise on Private Trusts,” ‘‘A Manual 


of Chancery Procedure,” &c. 
DEANE, B. 
8s. cloth. 


Assisted by Rautpo THawrrey 
., Of Lincoln’s Inn, Barrister-at-Law. 


Poat &vo. 
1882 


UNDERHILL’S CHANCERY PROCEDURE. 

A PRACTICAL and CONCISE MANUAL of the PRO- 
CEDURE of the CHANCERY DIVISION of the HIGH COURT 
of JUSTICE, both in Actions and Matters. By ARTHUR UNDER- 


Hint, LL.D., of Lancoln’s Inn, Barrister-ut-Luw. 


8vo., 10s. 6d. cloth. 

* We would advise its perusal by all 
students and young practitioners.’’-— 
Justice of the I'vace, 

“Mr. Underhill has produced within 
small compass a very useful work on 
Chancery Practice,”? — Law Students? 
Journal, 

“This most excelle&t treutise on 
Chancery Practice supplies a long exist- 
ing want. Within 4a comparatively 
small space Mr. Underhill, in his usual 
clear, emphatic and intelligent manner, 
has supplied the student with all the 


1 vol. post 


1881 
necessary information rospecting the 
peculiar practice in the Chancery Divi- 
sion. Lhe work cunnot fail to be of 
great service to the student, capecinlly 
Wohe asynres for Honors, and he will 
find it adpmplete work to his purpose, 
while to the practitioner such accurate 
information ws is conveyed in its pages 
ean hardly fail to be of service; und, 
like its companions, thenow well-known 
*Underlull’s Torts,’ and * Underhill’s 
Trustees,’ the volume will moet with a 
ready nale.’---Gubson's Final, 


UNDERHILL’S LAW OF TORTS. Third Edition. 


A SUMMARY OF 


THE LAW 


OF TORTS, OR 


WRONGS INDEPENDENT OF CONTRACT, including the 
Employers’ Liability Act, 1880. By Arruur Unpirniny, LL.D., 
of intestines Inn, Esq., Barrister-at-Law; assisted by (. C. M. 


PLUMPTRE,* of the 
Third Edition. 

** He has set forth the elernents of the 
faw with clearness and accuracy. The 
little work of Mr. Underhill is inexpen- 
sive and may be relied on.”’— Law Times, 


fiddle Temple, Esq., Barrister-at- Liaw. 
Post Svo. 84. cloth. 


INSI 

“The plan isa good one and haw been 
honestly carmed out, and a good index 
facilitates reference to the contenta of 
the book ."’~-Jestice of the Peace, 


UNDERHILL’S LAW OF TRUSTS AND TRUSTEES. 

A CONCISE MANUAL OF THE LAW RELATING TO 
PRIVATE TRUSTS AND TRUSTEES. By Arracr UNDER- 
HILL, M.A., of Lincoln’s Inn and the Chancery Bar, Barrister- 
at-Law. . Post 8vo. 8s. cloth. 1878 


**The uuthor so treats his subjects the model of Sir Fitzjames Beehenis 
that it wil] not be found a diticult ‘Digest of the Criminal Law an 
matter forS person of ordinary intel- of Evidence from the Indian Acts,’ 


ligence to retain the matter therein con- 
tained, which must be constantly ne- 
, not only to the professional 
man, but also for all those who may @uve 
taken upon themselves the responsibili- 
ties of a trustec.’”’—Justice of the Prace. 
‘¢We recently published a short re- 
view or notice of Mr. A. F. Leach’s 
‘Digest of the Law of Probate Duty,’ 
and remarked that it was framed after 


1 


which has been followed by Mr. Pollock 
in his * Digest of the Law of Partner- 
ship.’ Mr. Underhill has, in the above~ 
named volume, performed # similar taak 
in relation to the ‘ Law of Trusts.’ In 
seveyty-six articles Re has sumuinarized 
the Pinciples of the ‘ Law of Trusts’ us 
distinctly and accurately u4 the subject 
will admit, and has supplemented the 
articles with illustrations.’”’ "--- "~~ 


=? 
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SCRIVEN ON OCOPYHOLDS.—6th Edit., by Brown. 


A TREATISE on the LAW of COPYHOLDS and of 
the other TENURES (Customary and Freehold) of LANDS 
within Manors, with the Law of Manors and Manorial Customs 
generally, and the Rules of Evidence applicable thereto, in- 
cluding the Law of Commons or Waste Lands, and also the 
Jurisdiction of the various Manorial Courts. By JoHN ScrIvEN. 
The Sixth Edition, thoroughly revised, re-arranged, and brought 
down to the present time, by ARCHIBALD Brown, Esq., of the 
Middle Temple, Barrister-at-Law, B.C.L., &c., Editor of “ Bain- 
bridge on the Law of Minos.” 1 vol. roy. 8vo. 30s. cloth. 1882 

—>— 
BAIN Dees ON MINES.—4th Edit., by Archibald 
rown. 

A TREATISE on the LAW of MINES and MINERALS. 
By WiLiiaAM BaAInnripGs, Kxq., F.G.S., of the Inner Temple, 
Barrister-at-Law. Fougth Edition. By ArcnipaLp Brown, 
M.A. Edin. and Oxon, of the Middle Temple, Burrister-at-Law. 

is Work has been wholly re-cast, and in the greater part re- 
written. It contains, also, several chapters of entirely new 
matter, which have obtained at tho present day great Mining 
Importance. Svo. 458, cloth. 1878 


which has for so long 4 period occupied 


Mis work must be already familiar 
the position of the standard work on 


to all readers whose practice brings 


them in any manner in connection with 
mines or mining, and they well know 
its value. We can only say of this new 
edition that it isin all respects worthy 
of its predecessors.”’ —- Law Times on 
Bred edit, 

‘It would be entirely superfluous to 


this important subject. Those only who, 
by the nature of their practice, have 
learned to lean upon Mr. Bainbrid 

48 on @ solid staff, can appreciate the 
devp research, the admirable method 
and the graceful style of this model 
treutise..”’—Law Journal on 8rd edit, 


attempt a goneral review of a work 


—~<— 
ADAMS’S LAW OF TRADE-MARKS. 


A TREATISE ON THE LAW OF TRADE-MARKS; 
with the Trade-Marks Regulation Act, 1875, and the Lord 
Chancellor's Rules. By F. M. Apams, of the Middle Temple, 
Esq., Barrister-at-Law. &vo. 7s. 6d. cloth. 1876 


—>— 
NASMITH"’S INSTITUTES OF ENGLISH LAW. 


THE INSTITUTES OF ENGLISH LAW.—Part 1, 
English Public Law. Part 2, English Private Law (ifi 2 vols.) 
Part 3, Evidence and thg Mcasure of Damages. By Davin 
NasMiTH, LL.B., of the Middle Templo, Barristet-at-Law, 
Author of the Chronometrical Chart of the Thstory of England, 
&c. In 4 vols. post 8vo. 30s. cloth. 1873—1879 
#,* The above may be had separately % complete sets at the Sollowing 

prices :—Fark}, 108. cloth. Part 2, 20s. cloth. Part 3, 10s. eloth. 


“Mr, Nasmith hasevidentlyexp@hded _it, the bulk of his Treatise, which is con- 
much labour and care in thecompilation _ fined to a concise exposition of the exist- 
and arrangement of the present work, ing law, appears to merit the praise of ac- 
and so far as we have been able to test and clearness.”’—Law Magazine. 
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8IR T. ERSKINE MAY’S PARLIAMENTARY 
PRACTICE.— Eighth Edition. 

A TREATISE ON THE LAW, PRIVILEGES, 

PROCEEDINGS AND USAGE OF PARLIAMENT. By Sir 

Thomas ERSKINE May, D.C.L., K.C.B., Clerk of the House of 


Commons and Bencher of the Middle Temple. 
428, cloth. 


Revised and Enlarged. &vo. 


Fighth Edition, 
1879 


Conrenrs: Book FT. Cunstitntion, Powers and Privileges of Parliament.—Book IT. 
Practice and Proceedings in Parliament .—-Bouk ML. The Manner of passing Private 
Bills, with the Standing Orders in both Houxes, and the most recent Precedents. 


“A work, which has risen from the 
Position of a text book into that of an 
authority, would seem to a vonsiderable 
extent to have passed out of the rane 
of criticism. It in quite unnecessary to 
point out the excelent arrungement, 
accuracy and completeness which long 
ago rendered Sir T. E. May’s treatise 
the standard work on the law of Parlia- 


ment.’?—Solicitors’ Journal, 

“We need make no comment upon 
the value of the work. Tt is an acorpted 
authority and ia undentably the law of 
Parluament. It has been brought up to 
the lutest date, and should be in the 
luuids of every one engaged in Parlia- 
mentary life, whether as a lawyer or asa 
a senator.” — Liaw Tones. 


e ® 
FULTON’S Manual of CONSTITUTIONAL HISTORY. 
A MANUAL, OF CONSTITUTIONAL WISTORY, 


founded on the Works of Hallam, Creasy, May and Broom: 
comprising all the Fundamental Principles and the Leading 


Cases in Constitutional Law. 


By Forrest FULTON, ais 
Q, 


LL.D., B.A., University of London, and of the Middle Temp 


Barrister-at-Law. 


Post Svo. 7s. 6d. cloth. 


1879 


—~ 
TUDOR’S LEADING CASES ON REAL PROPERTY.~— 


e Third Edition. 


A SELECTION of LEADING CASES on the LAW 
relating to REAIL PROPERTY, CONVISYANCING, and the 
CONSTRUCTION of WILLS and DEEDS; with Notes. By 
Owen Davies Tunor, Esq., of the Middle Temple, Barrister- 


at-Luw, Author of ‘‘ Leading Cases in equity.” 
27, 128. 6d. cloth. 


1 thick vol. royal Svo. 


“The work before us compriscs a 
digest of decisions which, if not exhaus- 
tive of all the principles of our real 

roperty code, will ut least be found to 
fave nothingguntouched or unelubo- 
rated unde? the humerous legal doc- 
trines to which the cases severally relute. 
To Mr. Tudyr’s treatment of all these 
subjects, so complicated and go varied, 
we accord our entire commendation. 
There are no omissions of any important 
cases relative to the various branches of 
the law comprised in the work, norStre 
there any omissions or defects in his 
statement of the law itself applicable 
to the cases di sd by him. e cor- 
dially recommend the work to the prac- 
titioner and student alike, but especially 


Third Indition, 

1879 
to the former,”’—Solicitora Journal and 
Leporter, 

“In this new edition? Mr. Tudor has 
earcfully revised his notes in accordance 
with subsequent decisions that have 
modified or extended the law as pre- 
viously expounded, This and the other 
volumes of Mr, Tudor are altnost a law 
library in themselves, and we urG sutix- 
tied that the xtudent would learn more 
law from the careful reading of them, 
than he would acquire from doulde the 
time given to the elaborate treatises 
which learned profgssors recommend 
the student to perust, with entire for- 

tfulness that time and brains are 

imited, and that to do what they advise 
would be the work of alife.””»— Law Timea, 
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ORTOLAN’S ROMAN LAW, Translated by PRICHARD 


and NASMITH. 


” 


THE HISTORY OF ROMAN LAW, from the Text of 
Ortolan’s Histoire de la Législation Romaine et Généralisation du 
Droit (edition of 1870), Translated, with the Author's permission, 
and sa area by a Chronom;etrical Chart of Roman History. 


By I. 
LL.D., Barristers-at-Law. 


“6 We know of no work, which, in our 
opinion, exhibits so perfect a model of 
what a text-book ought to be. Of the 


Svo. 28s. cloth. 


Prictarn, Esq., F.8.S., and Davin NAsMITH, Eag., 


1871 
translation before us, it is enough to 


guy, that it isa faithful representation 
of the original.”’—Law Magazine, 


EKELLY’S CONVEYANCING DRAFTSMAN.—2nd Edit. 
THE DRAFTSMAN: containing a Collection of Concise 


N 


Precedents and Forms Sn Conveyancing; with Introductory 


Observations 
Second Iidition. 


* Mr. Kelly’s object is to give a few 
precedents of euch of those instruments 
which are most commonly required in a 
solicitors offiee, and for which preee- 
dents are not. always to be met with in 
the ordinary books on conveyancing, 
The idea isu good one, and the prece- 
dents contained in the book are, penere 
ally Kpeuking, of the character contem- 

lated by the authors design. We 
fave been fuvourably impressed with 
a perusal of several of the precedents 
in this book, and practitioners who 
have already adopted forms of their 


and Practical Notes. 
PostSvo. 128. 6d. cloth. 


By James H. KELty. 
1881 


own will proba®ily find it advantageous 
to collate them with those given by Mr. 
Kelly. Each set of precedents is pre- 
faced by a few terse and practical ob- 
servations.” --Noulicitors’ Journal, 

* Such statements of law and facts as 
ure contained in the work are accurate.” 
— haw Journal, 

“It contains matter not found in the 
more ambitious works on conveyancing, 
und we venture to think that the student 
will tind it a useful supplement to his 
reading on the subject of conveyanc- 
ing .”?— Law Laamination Journal, 


REDMAN ON ARBITRATIONS AND AWARDS. 


A CONCISE TREATISE on the LAW OF ARBI- 
TRATIONS, and AWARDS; with an Appendix of Precedents 


1 ots a 4 


eniteao, Semana g i 

“The arrangement is good, thg style 
clear, and the work exhaustive. ‘There 
is a useful appendix of precedents and 
statutes, and a very good index.’ —- Law 
Times. 

** This is likely to prove a useful book 
in practice. All the ordinary law on 
the subject is g#ten shortly and in a 
convenient and accessible form@® and 
the index is a good one.’’-—Solicitors’ 

rnal, 
owe have no doubt but that the 


weer eet ee so pure 


have Whee at 


work will he useful. The precedents 
of awards are clearly nid concisely 
drawn. The arrangement of chapters 
is conveniently managed. The law is 
clearly stated, and, so far as we can 
ju@’e, all the important cases bearing 
directly on the malijoct are given, while 
the index appears reasonayly copious. 
These facts, combined with the small- 
ness of the volume, ought to make the 
book a success.””— Law Journal. 
e 
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REDMAN’S REFERENCES UNDER THE JUDICA- 


TURE ACTS. 


The LAW and PRACTICE of REFERENCES under the 
JUDICATURE ACTS, with an Appendix of Orders and Forms; 
being a Supplement to ‘‘The Law of Arbitrations and Awards.” 
By J. H. Repman, of the Middle Temple, Esquire, Barrister-at- 


Law. 8vo. 2s. cloth. 
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CLIFFORD & STEPHENS’ REFEREES’ PRACTICE, 


1873. 


THE PRACTICE OF THE COURT OF REFEREES 
on PRIVATE BILLS IN PARLIAMENT; with Reports of 
Cuses as to the Locus Standi of Petitioners decided during the 


Sessions 1867-72. 


Sy FREDERICK ChLirrorp, of the Middle 


Temple, and PEMBROKE %. STEPHENS of Lincoln's Inn, Lsys., 


Barristers-at- Law. 


2 vols. royal Svo. 3/. 10s. cloth. 


In continuation of the 
Royal 8vo., Vol. I. Part L., price 31s. 6d.: Vol. T. Part WT., lis.; 
Vol. II. Part I. 12s. 6d. sewed; Vol. I]. Part TT. 12s. 6d. sewed; 
Vol. If. Part ITI. 12s. 6d. sewed; Vol. I. Part IV. 15s.; and Vol. ILL. 


Part I. 15s. 


CASES DECIDED DURING THE SESSIONS 1873 
to 1881, by the COURT OF REFEREES on PRIVATE BILLS 


in®° PARLIAMENT. 


By Freperick Currronp and A. U. 


RICKARDS, Ksys., Barristers-at-Law. 


“These Reports are a continuance 
of the series of * Clifford and Stephens’ 
‘Reports,’ which began in 1867, and scem 
to be murked by the xame cure and 
accuracy which haw minule these Re- 
ports a standurd for reference und 
quotation by practitioners and = the 
Court itself.’ — Times. 


“The book ix really a very useful 
one, and will doubtless commend itaclf 
to Parliauentary practitioners.” — law 
Times, 

“The Reports thetuselves are very 
well done. To parliamentary practi- 
tioncrs the work cannot fail to be af 
very great valuc.’’—Soliciturs’ Journal. 


SAUNDERS’ LAW OF NEGLIGENCE. 
A TREATISE on the LA Wapqjicable to NEGLIGENCE. 


By Tuomas W. Saunpens, Exy., Barrister-at-Law, Recorder of 


Bath. 


“ The book is admirable; while small 
in bulk, it contains everything Mat is 
y, and its arrangement is such 

that one can readily refer toit. Amongst 
those those who have done a good ser- 
vice Mr. Suunders will find a place.”— 
Law Magazine. 


1 vol. post Syo. 98. cloth. 


1871 


“We tind very considerable dilige 
displayed. ‘The references to the ¢ 
are given much ore fully, and on a 
mare rational systfin than bs commen 
with textbook writers, He haa a good 
index.’ — Suliciturs’ Journal, 
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DIXON’S LAW OF PARTNERSHIP. 


A TREATISE ON THE LAW OF PARTNERSHIP. 
By J. Drxon, of Lincoln’s Inn, Esq., Barrister-at-Law, Editor 


of ‘‘Lush’s Common Law Practice.” 


“* He haa evidently bestowed upon this 
book the same conscientious labour and 
painstaking industry for which we had 
to compliment him some months since, 
when reviewing his edition of ‘ Lush’s 
Practice of the Superior Courts of Law,’ 
and, as a result, he hax produced a 
clearly written and well arranged me- 
nual upon one of the most important 
branches of our mercantile law.” —Law 
Journal, 

“Mr. Lindley’s view of the subject is 


1 vol. 8vo. 228. cloth. 1866 


that. of a philosophical lawyer. Mr. 
Dixon’. is purely and exclusively prac- 
ticeul from beginning to end. We 
imagine that very few questions are 
likely to come before the practitioner 
which Mr. Dixon’s book will not be 
found to solve. We have only to add, 
that the value of the book is very 
materially inereased by an excellent 
marginal summary and a very copious 
index.’’—Law Magazine and He 


MICHAEL & WILL’S GAS 
Second Editions 
THE LAW RELATING TO GAS ANT WATER: 
comprising the Rights and Duties, as well of Local Authorities 
as of Pnvate Companies in regard thereto, and including all 


AND WATER SUPPLY. 


Legislation to the close of the last Session of Parliament. 


Edition. 


“The Taw of Gas and Water, by 
Messrs. Michael and Will, has reached 
a second edition, and the authors tell 
us that they have not only brought the 
law down to the present time but they 
have re-written a considerable portion of 
the text, particularly with Forronine to 
gas, When the first edition appeared 
we expressed an opinion that the work 


DAVIS ON REGISTRATION.—Second Edition. 


Supplement. 


Second 


By W. H. Micnarn, and J. Snmess W111, of the 
Middle Tomple, Msqs., Barristers-at-Law. Svo. 25s. cloth. 


1877 
had been executed with care, skilleand 
ability. This edition is a decided im- 
provement on the firsteand therefore 
we need add nothing now. It is a work 
which has probably found its way into 
the hands of all interested in the pracy 
tical application of the Acts of Parlia- 
moe relating to gus and watcr supply.”’ 
come Pea on 


With 


THE LAW of REGISTRATION, PARLIAMENTARY, 
and MUNICIPAL, with all the STATUTES and CASES. 
With a Supplement comprising the Cases decided on Appeal 
on the Parhamentary and Municiffal Registration Act, 1878. 
By J. E. Daves, Esq., Barnister-at-Law. Post 8vo., 15s. cloth. 

1880 


+.” The Supplement may be had separately, 23. Gd. 


a® 
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PLUMPTRE ON THE LAW OF CONTRACTS. 
A SUMMARY OF THE PRINCIPLES OF THE 


LAW OF SIMPLE CONTRACTS. 


By Charpe C. M. 


PLUMPTRE, of the Middle Temple, Esq., Barrister-at-Law. 


Cores Temple Common Law Scholar, 


ost 8vo. 8s. cloth. 


dilary Term, 1877.) 
187%) 


* * A Companion Work to Underhill on Torts. 


‘** In our last volume we had occnxion 
to mention with approbation two works 
by Mr. Arthur Underhill, A Summuary 
of the Law of Torts, and a Concise 
Manual of the Law relating to Trusts 
and Trustees; the first of these had 
reached a second edition, and in its 
preparation the author of the present 
work was associated with Mr. Under 
hill. In the preparation of this book 
Mr. Plumptre has adopted the lines laid 
down by Mr. Underhill; by means of 
short rules and sub-rules he presents a 
summary of the leading principles re 
lating to the law of simple contracts, 
with the decisions of the Courts by which 
they are illustrated. Part 1. deals with 
the parties to a simp@te contract, and 
treats of those persons exempted from 
the performance of their contracts by 
reason of incapacity, such as infants, 
married women, lunatics, drunkards, 
vonvicts and bankrupts. Chapter 4 is 
devoted to contracts by corporations 
and by agents, and the following chap- 
a to partners and partnerships gener- 

y. 


“In Part 01. we have the constituent 
parte of a simple contract, the consent 
of the parties, the consideration, the pro- 
mise, contracts illegal at common law 
and by statute, and fraudulent oun- 
tracts. 

“Part TIT. gives rules for making a 
simple contract, and treats of contracts 
within the 4th and 17th sections of the 
Statute of Frauds; Statutes of Limi- 
tation ; the dischurge of the obligation 
imposed by the contract: by porform- 
nnee ygby mutual agreement; by accord 
and satisfaction; and by operation of 
luw; oral evidence und written con- 
tracts; gamayes; and contracta made 
nbrond. 

“The book contains upwards of one 
hundred rules, all ably illustrated 
by cases, and a very full and well- 
compiled index facilitates reference. 
It is more particularly addressed to 
students, but practitioners of both 
branches of the legal profession will 
tind ita useful and trustworthy guide.” 
~~ duatice of the ~ 


BARRY’§ PRACTICE OF CONVEYANCING. 


A TREATISE 
ANCING. 


on the 


PRACTICE 
By W. WuitTaker Barry, Esq., of Lincoln’s Inn, 


of CONVEY- 


Barrister-at-Law, late holder of the Studentship of the Inns of 
Court, and Author of ‘‘The Statutory Jurisdiction of the Court 


of Chancery.” 8vo. 188. cloth. 


“This treatise supplies a want which 
has long been felt. Mr. Barry’s work 
is essentially what it professes to be, a 
treatise on the practice of conveyancing, 
in which thé theoretical rules of real 
property law are referred to only for 
the purpose of elucidating the practice. 


1860 


The treatixe in the production of 
person of great meritjand still greater 
promine.’’— Solicitors! Jouraal, 

“The work is clearly and agreeably 
written, and ably elucidates the subject 
in hand.”-~J ustice of the l'race. 


BARRY’S FORMS IN CONVEYANCING. 
FORMS and PRECEDENTS in CONVEYANCING ; 


with Introduction and Practical 
Barrister-at-Luw, Author of a 


Barry, of Lmcoln’s Inn, 


‘‘ Treatise on the Practice of Conveyancing.” 


otes. By W. WHITTAKER 


Svo. Zls. cl. 1872 
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HERTSLET’S TREATIES. 


HERTSLET’S TREATIES of Commerce, Navigation, 
Slave Trade, Post Office Communications, Co right, &c., at 
pert subsisting between Great Britain and Foreign Powers. 

ele is from Authentic Documents by Epwarp HERTSLET, 

Kaq., C.B., Librarian and Keeper of the Papers of the Foreign 
Office. 14 Vols. Svo. 18/. 


»° Vol. 2. price 128,, Vol, IT, price 128., Pol, TT, price 183., Vol. IV. price 18s., Vol. V. 


price 2a., Vol. VI. price 2ha., Vol. VIL. price Ws , Val. VUIT. price 308,, Vol, 1X. 
price 8a., Vol. X. price das., Vol, XI. price Wxa., Vol. XIL. price 400,, Vol, VIT. 
price 42., Vol. XIV. price 428, clath, may be had separately ta complete sets, 
Vol. NII. tucludes an Index of Subjects to the Twelve published Volumen, which 
Index is alan soled arparately, price 1Us. cloth, 


HERTSLET’S TREATIES ON TRADE AND TARIFFS. 
TREATIES AND» TARIFFS regulating the Trade 


between Great Britain and Foreign Nations, and extracts of the 
Treaties between Foreign Powers, containing *t Most Favoured 
Nation” Clauses applicable to Great Britain in force on the Ist 
January, 1875. By Epwanp Hertsier, Esq., C.B., Librarian 
and Koper of the Papers, Foreign Office. Part 1. (Austria). 
Royal &vo. 7a. 6d. cloth. Part 1. (Turkey). 15a. cloth. 
Part IT]. (Italy). 158. cloth, Part IV. (China). 10s. cloth. 
Part V. (Spain). 1/. 1s. cloth. Purt VL. Japan} 14s. cloth. 


INGRAM’S LAW OF COMPENSATION.—Secon 
COMPENSATION to LAND and HOUSE OWNERS: 


being a Treatiso on the Law of the Compensation for 

in Lunds, &c. payable by Railway and other Public Companies 
with an Appendix of Forms and Statutes. By THomMas 

InaraM, of Lincoln's Inn, Esq., Barrister- at-Law, now Professor 
. Jurisprudence and Indian Law in the PresidencyCollege, 


Caleutta. Seeond Edition. 
Exsq., Barrister-at-Law. 


“* Whether for comprnies taking Iand 
or noiding it, Mr. Ingram’s volume will 
beu weletome guide. With tlus in his 
hand the legal adviser of a company, or 
of an owner and w®eupier whose pro- 
perty is taken, and who demands c@m- 

eusation for it, cannot fail to perform 

s duty rightly. Law Times. 


By J.J. ELMes, of the Inner marr 
Dost 8yo. 


12s. cloth. + 1869 


“This work appears to be carefully 
prepared as regards its matter. This 
editie? is a third lanrer than the first; 
it contains twice as many cases, and an 
enlurged index. It was much called for 
and doubtless will be found very useful 
by the practitioner.”"— Law Magazine. 
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HIGGINS’S DIGEST OF PATENT CASES. 


A DIGEST of the REPORTED CASES relating 


to the 


Law and Practice of LETTERS PATENT for INVENTIONS, 
decided from the passing of the Statute of Monopolies to the 


present time. 


Inner Temple, Barristur-at-Law. 


“Mr. Higyins’s work will be useful 
asa work of reference, Upwards of foo 
cases are digested : and, besides a table 
of contents, there is a full index to the 

t matter; and that index, which 
yp enhances the value of Gee book, 
haus cost. the author much tune, 

rand thought.’ Law Jour, 

“This is sentially, says Mr. Hixe 
tins in tis preface, *a book of referener,’ 
It remains to be added whether the 
compilation is relable and exhaustive, 
It is only fair to suy that we think it ts; 
and we will add, that the arrangement 
of subject mutter chronologies! ander 
each heading, the date, naaule or 
even treble references beang appended 


By CuemMent Llicuins, M.A., F.C.S., of tho 


Svo. 10s. cloth, net. 1875 


to every decision’, and the neat sand 
cancfully executed index which in de- 
aidedly above the average are such as 
no reader of ‘easentially a book of refer. 
ence’ could: quarrel with’! ~ Selrerdtern’ 
Fireernal, 

© The very elaborate Digest just com- 
pleted by Mr. Hisngins jx worthy of beanyg 
recognized by the profession aaa tho» 
roushly useful book of ceference upon 
the subjeet. Mr Higins’s object has 
been fo supply a rehable and exhaus- 
tive Kummanr of the reported patent 
tases decides) in Kiagdish courte of law 
and Muity, and this object he ayy 
tu hove attained.”  Miniag Journal, 


~ 


DOWELL’S INCOME TAX LAWS. 
THE INCOME TAX LAWS at present in force in the 


United Kingdom, with practical Notes, Appendices and a copious 
Index. By STEPHEN DOWELL, M.A..of Lincoln's Inn, Assistant 


Solicitor of Inland Revenue. 


To comunixsioners and all cone 
cerfhed in the working of the Income 
Tax Mr. Dowell's book will be of great 
value. -Low Journal, 

* For practical purposes the compila- 
tion must prove very useful’ - Lew 
1 Praneg, 

"We can honestly cemimend Mr. 
Dowell’s« work tu cur readers as being 


Svo. P24. Od. cloth, 


sid 


well done in respect.’ Law 
May: foie, 

“Mr. Dowell's official position emi- 
nently tite lam for the work be tua 
undertaken, and his history of the 
Biump Laws shows how carefully and 
consaientionsly he performs what he 


undertakes.’ - Justice of the 


every 


DAVIS'S CRIMINAL LAW CONSOLIDATION ACTS. 
THESORNIMINAL LAW CONSOLIDATION ACTS, 


1861; with an Iutroduction and practical Notes, Hlustrated by 
a copiows reference to Cases decide by the Court of Criminal 
Appeal. Together with Alphabetical Tables of Offences, an well 
those punishable upon Summary Conviction as upon Indictment, 
and including the Offencag under the New Bankruptcy Act, ¥o 
arranged as to present at one view the particular Offence, the 


old or new Statyte upon which it is @ounded, an 
Punishment; and a full Index. 
p2mo. 10s. cloth. 


Eeq., Barrister-ut-Law. 


the Limits of 
By James Epwanp Davis, 


arlene 
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SHELFORD’S SUCCESSION, PROBATE AND LEGACY 
DUTTIES.—Second Edition. 

THE LAW relating to the PROBATE, LEGACY 
and SUCCESSION DUTIES in ENGLAND, IRELAND and 
SCOTLAND, including all the Statutes and the Decisions on 
those Subjects: with Forms and Official Regulations. By 
LEONARD SHELFORD, Esq., of the Middle Temple, Barrister-at- 
Law. The Second Edition, with many Alterations and Additions. 
12mo. 164. cloth. 1861 

—>— 


BAYLIS’S LAW OF DOMESTIC SERVANTS. 
By Monckton.-- Fourth Edition. 


THE RIGHTS, DUTIES AND RELATIONS OF 
DOMESTIC SERVANTS AND THETR MASTERS AND 


MISTRESSES. With a short Account of Servants’ Institutions, 
&e., and their Advantages. By T. Henry Bayuis, MLA., 
Barrister-at-Law, of the ‘rmner Temple. Fourth Edition, with 
considerable Additions, by Hpwarp P. Monckton, Esq., B.A., 
Burrister-at-Law, of th Inner Temple. Fscap. 8vo. 28. 1873 
oe ‘ 
SEABORNE'S LAW OF VENDORS & PURCHASERS. 
Second Edition. 

A CONCISE MANUAT of the LAW of VENDORS 
and PURCHASERS of REAL PROPERTY; with a Supple- 
mont, including the Vendor and Purchaser Act, 1874, with Notes. 
2nd kdit. By Henry SEABORNE. Post8vo.10s.6d.cloth. 1879 


* 6° This work is designed to furtish Practitioners with an eaay means of reference to the 
tutery Bnactments and Judicial Decisions regulating the Transter of Real Pro- 


tyyand alsa to bring these authorities (na compeadions shape wider the alention 
of St — 


“ The book before us contains a good 
deal, especially of practical information 
as to the course of conveyancing matters 
in solicitor’ offices, which may be use- 
ful to students.” - Sulicitora’ Journal. 

** We will du Mr. Seaborne the justice 
to aay that we beheve his work will be 
of some use to articled and other clerks 
in solicitors’ otces, who have not the 
opportunity or idtclnation to refer to the 
standard works from which hia is com- 
piled ."?-— Law Journal, 

“The value of Mr. Seaburne’s book 
consista in its being the most concise 
suramary ever yet published of oxe of 


the most important branches of the 
law. The student will tind this book 
nt useful introduction to a dry ande 
ditticult subject.’—Law Examination 
Journal, 

* Intended to furnish a ready means 
of necess to the enactments and deci- 
sions governing that branch of the law.” 
— The Tines. 

“'The book will be found of use to the 
legnl practitioner, inasmuch as it will, 
xo far as regards estublished pointe of 
law, be a handier work of r¢zerence than 
the longer treatises we huve named,.”’— 


TOMKINS’ INSTITUTES OF ROMAN LAW. 


THE INSTITUTES OF ROMAN LAW. Part I., 
containing the Sources of the Roman Law and its External 
History till the Decline af the Eastern and Western Empires. 
By FREDERICK Tomkins, M.A., D.C.L., Barnster-at-Law, of 
Lincoln’s Inn. Roy. 8vo.12s. (To be completed in 3 Parts.) 1867 


~ 


MESSRS. BUTTERWORTH, 7, FLEET STREET, EC. 9 27 


MACASKIE’S LAW OF BILLS OF SALE. 

THE LAW RELATING TO BILLS OF SALE: with 
Notes upon Fraudulent Assignments and Preferences, and the 
Doctrine of Reputed Ownership in Bankruptcy; and an 
Appendix of Statutes, Precedents and Forms. By Stuart 
MAcASKIE, of Gray's Inn, Barrister-at- Law, some timo holder 
of a First Class Studentship, Certificate of Honour, and the 
Barstow Law Scholarship of the Four Inns of Court, &c. Post 
8vo. 8s. cloth. 


DREWRY’S EQUITY PLEADER. 

A CONCISE TREATISE on the Principles of EQUITY 
PLEADING, with Precedents. Ry (. Stewart Drewry, Haq., 
of the Inner Temple, Barnster-at-Law. L2mo, Gs. boards. 1808 

-—— aay 
GAIUS’ ROMAN LAW. By Tomkins and Lemon. 
i Dedecated buy pormesseant te Lend Chaucer lar Matthert y, } 

THE COMMENTARIES of GA€US on the ROMAN 
KAW: with ane Enelish Translation and Annotations. By 
Frepentwek J. Tomkins, Esq.. MoA.. D.C.L.. and WILLIAM 
Gkorck Lemon, Esq... LL.B., Barristers-ut-Law, of Lincolu’s 
Inn. ASyo. 278. extra cloth. 1860 


<> 
MOSELEY ON CONTRABAND OF WAR. 

WHAT IS CONTRABAND OF WAR AND WHAT 
ISNOT. A Treatise comprising all the American and English 
Afithorities on the Subject. By Joserit MOsELgY, Fsq., BCL, 
Barnister-et-Law. Post Svo. da. cloth, 1861 

—>—~ 
SMITH’S BAR EDUCATION. 

A HISTORY of EDUCATION for the ENGLISII 
BAR, with SUGGESTIONS as to SUBJECTS and METHODS 
of STUDY. By Priuip Ansrie Siti, Esq., M.A, LL.B, 
Barrister-at-Law. Svo. 9s. cloth. oe 


WILLS ON EVIDENCE..- Fourth Edition. 

AN BSSAY on the PRINCIPLES of CIRCUMSTAN- 
TIAL EVIDENCE. Tlustrated ty numerous Cuses. By the 
late WIPLiam Witts, Esy. Fourth Edition. Edited by his Son, 
ALFRED WILLS, Esq., Barrister-at-Law. vo. 106. cloth. 1862 


- =~ e—— 
LUSHINGTON’S NAVAL PRIZE LAW. 

A MANUAL of NAVAL PRYE LAW. By Govrrey 
LvusHincton, OY the Inner Temple, Esq., Barrister-at-Law. 
Royal 8vo. 10s. 6d. 
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ROUSE’S COPYHOLD ENFRANCHISEMENT 
MANVUAL.—-Third Edition. 


The COPYHOLD ENFRANCHISEMENT MANUAL; 
enlarged, and treating the subject in the Legal, Practical and 
Mathematical Points of View; giving numerous Forms, Rules, 
Tables and Instructions for Culculating the Values of the Lord’s 
Rights; Suggestions to Lords’ Stewards, and Copyholders, pro- 
tective of their several Interests, and to Valuers in performance 
of their Duties; and including the Act of 1858, and Proceedings 
in Enfranchisument under it. By RoLtia Rouse, Esq., of the 
Middle Temple, Barrister-at-Law. Third Edition, much enlarged. 


12mo. 10s. 6d. cloth. 1866 
“When we consider what favour Mr. third edition of that work is before us. 


Rouse’s Practiconl Man and Practical It is a work of great practical value, 
Conveyancer have found with the pro- suitable to lawyers and laymen. We 
fossion, we feel aure the legal world will can freely and heartily recommend this 
rect with pleasure anew and improved voluine to the practitioncr, the steward 
edition of his Copyhold Manual. The and the copyholder.”’—Luw Magazine. 


HEALES’S HISTORY AND LAW OF PEWS. 


THE TWISTORY and the LAW of CHURCH SEATS 
or PEWS. By Anrren Herares, F.8.A., Proctor in Doctors’ 
Commons. 2 vols. 8vo. 16s. cloth. 1872 


* Altogether we can commend Mr. of the author’s industry, talent and 
Heales’s book as a well conceived and Jeurning.”’-- Law Journal. 
well executed work, which is 


BRABROOK’S WORK ON CO-OPERATION. . 


THE LAW and PRACTICE of CO-OPERATIVE or 
INDUSTRIAL and PROVIDENT SOCLETIES ; including the 
Winding-up Clauses, to which are added the Law of France on 
the same subject, and Remarks on Trades Unions. By Epwarp" 
W. Brasrook, F.S.A.. of inecoln's Inn, Esq., Barnster-at-Law, 
Assistant-Registrar of Friendly Socicties in Englund. 68.cl. 1869 


COOMBS’ SOLICITORS’ BOOKKEEPING. 

A MANUAL OF SOLICITORN’ BOOKKEEPING : 
comprising practical exemplhiications of a concise and sunple 
plan of Duuble Knutry, with Forms of Account and otk »:r Books 
relating to Bills of Costs, Cash, &e., showing their operation, 
giving directions for keeping, posting and balancing them, and 
mstructions for drawing costs. Adapted for a large or small, 
sole or partnership business. By W. B. Coomss, Law Accountant 
and Costs Draftsinan. 1 wol. 8vo. 108. 6d. cloth. 1868 


°° The various Account Rooks deacribed in the above work, the forms of which 
right, may be had from the Publishers, at the prices stated in he work al page 


MESSRS. BUTTERWORTH, 7, FLEET STREET, E.c. 29 


WIGRAM ON WILLS.—Fourth Edition. 


AN EXAMINATION OF THE RULES OF LAW 

respecting the Admission of EXTRINSIC EVIDENCE in Aid 
of the INTERPRETATION of WILLS. By the Right Lon. Sir 
JaMES WiGRAM, Knt. The Fourth Edition, prepared for the pross, 
with the sunction of the learned Author, by W. Knox WicrkaMm, 
M.A., of Lincoln'sInn, Esy., Barrister-at-Law. B8vo.1ls.el. 1858 

—~>— 

LAWRENCE’S PARTITION ACTS, 1868 and 1876. 

THE COMPULSORY SALE OF REAL ESTATE 
under the POWERS of the PARTITION ACT, 1868, as Ainended 
by the Partition Act, 1876.) By Priuirp Henry LAWRENCE, of 
Lincoln’s Inn, Esq., Barrister-ut-Luw. vo. 88. cloth. 1877 


“Mr. Lawrence is evidently ar- snit. On the sale of land the whole 
ae uninted with his subject. He explains kubject ix ably treated, and the hook 

the atate of the law previous to the contains, amuongat other things, a valu} 
Rtatute of 1868, and the means by which able gelection of leading: cases on the 
under it persens muy now maintain a subject? - Justive of the Feace, 


BUND’S LAW OF SALMON FISHERIES. 

THE LAW ‘relating to the SALMON FISHERIES 
of ENGLAND and WALES, as amended by ‘The Salmon 
Fishery Act, 1873;” with the Statutes und Cases, By J. W. 
WIL oe Bunp, M. A., LL.., of Lancoln’s Inn, Burristor-at-Law, 
Vice-Chairman Severn Vishory Board. Post Svo. lds. cl. 1876 


“Mr. Bund has done the work excel- “* We have always found his opinion 
lently well, and nothing further in this sound, and hin explanations clear and 
way oan be desired.’’--7'he Auedd, lucid.’ —-Land and V 


bol 1A CHURCH BUILDING LAWS, Continued 
oO 4 

| THE LAW of the BUILDING of CHURCHES, 
PARSONAGES, and SCHOOLS, and of the Division of Parishes 
and Places. By CUAkLES FRANCIS Trower, M.A., of the Inner 
Temple, Esq., Barrister-at-Law, late Fellow of Exeter College, 
Oxford, and late Secretary of Presentations to Lord Chancellor 


Westbury. Post 8vo. 98. cloth. . S74 
*." The Supplement may be had separately, price 1s. sewed. 
aid —_<»— 
BULLEY & BUND’S NEW B UPTCY MANUAL. 


A MANUAL OF THE LAW AND PRACTICE 
OF BANKRUPICY as Amended and Consolidated by the 
Statutes of 1869, with an APPENDIX containing the 
Orders and Forms. By Joun F. Buuiey, .A., and 
Wiis Buny, M.A..LL.B., Barristegs-at- Law. Mino. 16s. cl 
With a Suppleftient including the Orders to April, 1870. 


*,* The Supplement may be had separately, 14, sewed. 
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OKE’S MAGISTERIAL SYNOPSIS.—Thirteenth Edit. 
THE MAGISTERIAL SYNOPSIS: a Practical Guide 


for M. 


istrates, their Clerks, Solicitors, and Constables; com- 


rising Summary Convictions and Indictable Offences, with their 
enalties, Punishments, Procedure, &c.; alphabetically and 


tubularly arranged : with a Copious Index. | 


much enluryed. By THOMAS 
Police Mayistrate. 


‘“‘Twelve editions in twenty- 
eight years say more for the prac- 
tical utility of this work than any 
number of favourable reviews. Yet 
we feel bound to naecord to the 
learned Recorder of Bath the praise 
of having fully maintained in the 
present edition the well-earned re- 
putation of this useful book.’’— 
haw Magazine. 

‘The industrious, capable and 
painstaking Recorder of Bath (Mr. 

‘. W. Saunders) has edited the 
twelfth edition of Oke’s Magisterial 


Thirteenth Edition, 


. SAUNDERS, Esq., Metropolitan 
In 2 vols. Svo. 688. cloth; Tus. calf. 


1881 


Synopsis. The law administered 
by magistrates, like almost every 
other branch of our jurisprudence, 
goes on growing almost every day 
of the legal year, and a new edition 
of such a work as this every few 
years means no small amount of 
abour on the part of the editor. 
We are glad to see that Mr. Saun- 
ders has bestowed great care in the 
revision of the index, which is now 
a feature im the work.’’— Lew 
Ties, 


OKE’S HANDY BOOK OF THE GAME LAWS.—3rd Ed. 
A MANDY BOOK OF THE GAME LAWS; containing 


the whole Law us to Game, Licences and Certificates, Gun 
Licences, Poaching Prevention, Trespass, Rabbits, Deer, Dogs, 
Birds und Poisoned Grain, Sea Birds, Wild) Birds, and Weld 
Fowl, and the Rating of Game throughout the United Kingdom. 
Systematically arranged, with the Acts, Decisions, Notes and 
Forms, &c. Third Edition, With Supplement to 1881, con- 
taining the Wild Birds Protection Act, 1880, and the Ground 
Gamo Act, 1880. By J. W. Winuis Bunn, M.A., LL.B., of 
Lincoln's Inn, Esq., Barrister-at-Law; Vice-Chairman of the 
Severn Fishery Board. Post 8yo. 16s. cloth. 1881 


*."” Lhe Supplement may be had separately, 28. Gd. sewed, 


“A book on the Game Laws, 
brought up to the present time, 
and including the recent acts with 
regard to wild fowl], &c., was mych 
needed, and Mr. Willis Bund has 
most opportunely supplied the want 
by bringing out a revised and en- 
larged edition of the very useful 
handy book of which the late Mr. 
Oke was the autlor.”"— The Field. 

‘*The editorship of the preséut 
publication has, we are happy to 
say, fallen into such able hands as 
those of Mr, Willis Bund. In can- 


clusion, we would observe that the 
present edition of the hove work 
will be found by legal men or others 
who require any reliable ,jnforma- 
tion on any subject connected with 
the game laws, of the greatest 
practical utility, and that landed 
proprietors, farmers, and sports- 
men will find ‘Oke’s Game Laws’ 
an invaluable addition to their 
libraries, and *.. easy means of 
enlightening themselves on a sub- 
ject.which closely affects them.’”’— 
Land and Water. 


MESSRS. BUTTERWORTH, 7, FLEET STREET, £.c. 381 


OKE’S MAGISTERIAL FORMULIST .—Sixth Edition. 
THE MAGISTERIAL FORMULIST: being a Com- 


plete Collection of Forms and Precedonts for practical use in 
ull Cases out of Quarter Sessions, and in Parochial Matters, by 


Magistrates, their Clerks, Attornies and Constables, 
C. OKE. Sixth Hiition, enlarged and improved. 
W. Saunvers, Esq., Metropolitan Police 


Svo. 388. cloth; 43s. calf. 

‘“Mr. Saunders has not been 
called upon to perform the fuac- 
tions of an annotator merely. He 
has had to create, just as Mr. Oke 
created when he wrote his book. 
This, of course, has necessitated 
the enlargement and remodelling 
of the index. No work probably is 
in more use in the offices of magis- 
trates than ‘Oke’s Formulist.’ at 
it should be reliable and confpre- 


By GEorRGE 
By Thomas 
ugistrate. In 1 vol. 

1881 
hend recent onactmonts is of tho 
very first importance. In selecting 
Mr. Saunders to follow in the steps 
of Mr. Oke the publishera exercised 
wise discretion, aud we congratu- 
late both author and publishers 
upon the complete and very ex- 
cellent manner im which this edition 
has been prepared and is now pre- 
sented to the profession,’’~-Law 


OKE’S LAWS AS TO LICENSING <NNS, &c.—2nd Edit. 


THE LAWS AS TO LICENSING INNS, &c.; 
containing the Licensing Acts, 1872 und 1874, and the other 
Acts in force as to Ale-houses, Boer-houses, Wine and Refresh- 
ment-houses, Shops, &c., where Intoxicating Liquors are sold, 
and Billiard and Occasional Licences. Systematically arranged, 
with Explanatory Notes, the authorized Forms of Licences, 
Tablos of Offences, Index, &c. By GkEorGe CLOKE. 2nd edit. by 
W.C. GLEN, Esq., Barrister-at-Law. Post 8vo.10s.cloth, 1874 


‘ —~>— 
OKE’S FISHERY LAWS.-—Second Edition by Bund. 

THE FISHERY LAWS: A Handy Book of the Fishery 
, laws: containing the Law as to Fisheries, Private and Public, 
in the Inland Waters of England and Wales, and the Fresh- 
water Fisheries Preservation Act, 1878. Systematically ar- 
ranged: with the Acts, Decisions, Notes, and Forms, by GEORGE 
C. OKE. Second Ldition, by J. W.Wiiiis Bunp, M.A., LL.B., 
of Lincoln’s Inn, Barrister-at-Law, Chairman of the Severn 
Fishery Board. Post 8vo. 5s. cloth. 1878 

- —»— 


OKE’S LAW OF TURNPIKE ROADS.—Second Edit. 
THE: LAW OF TURNPIKE ROADS; comprising the 


whole of the General Acts now in force, including those of 1861; 
the Acts as to Union of Trusts, for facilitating Arrangements with 
their Creditors; as to the thterference by Railways with Rortils, 
their Non-repair, and enforcing Contributions zzom Varishes, 
&c., practicall= arranged. With Cxses, ccpious Notes, all the 
necessary Forms, and an elaborate Index, &c. By GEoraE 
C. OxEe. Second Edition. 12mo. 18s. cloth. 1861 
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CLERKE AND BRETT'S CONVEYANCING AND LAW 
OF PROPERTY ACT, 1881, &c.—Second Edition. 


THE CONVEYANCING AND LAW OF PROPERTY 
ACT, 1881, together with the Vendor and Purchaser Act, 1874, 
and the Solicitors’ Remuneration Act, 1881. With Notes and 
an Introduction. Hy ActBREY St. Joun CLERKE, B.A., late 
Scholar and Student of Trinity College, Dublin, and Tuomas 
Brett, LL.B. London University, B.A., late Scholar and 
Student of Trinity College, Dublin, Exhibitioner in Real Pro- 
perty and Equity, and Holder of the First Certificate of Honour, 
Michaelmas, 1869; both of the Middle Temple, Esquires, Bar- 
risters-at-Law. Second Edition. Post 8vo. 78. 6d. cloth. 1882 


“The chief objects of this wo'r, the 
authors atate in their preface, are— 
(1) fo point out the various changes 
which have been introduced bythe new 
Act. into the law and practice of con- 
veyancing ; (2) to criticize the ie 
visions of the Act, pointing out cifti- 
culties likely te arise, und sugyesting 
means to evade those difficulties; 03) to 
render the work us convenient as 

ossible for the purpose of reference, 
ry furnishing the reader with a com- 
prehensive index and a complete table 
of cases. These objects appear to have 
been attained. The introductory chapter 
dealy with the effect of the Act in a 
masterly manner, and shows that the 
authors are inthnately acquainted with 
the subject in hand. Each section of 
this important Act is then dealt with 
fully, and its effect on the existing luw 
explained: great pains being taken to 
call attention to the clauses which are, 
and those which are not, of retrospec- 


tive “eration ; and the work concludes 
with a consideration of the Vendor and 
Purehaser Act, 1874 (which is, of 
course, Closely connected with the new 
Act), and the Solicitors’ Remuneration 
Act, IS8t. The work is written, no 
doubt, mainly for the practitioner, but 
the student who is readin’ for exami- 
tation next year will require un accurate 
knowledge of this Act, and it is very 
doubtful whether he will be able to 
mect with a better treatise on it than 
that contained m the pages being con- 
sidered.’ — Gibsows Final, 

“It is not possible to exaggerate the 
utility of the work brought out by 
Messrs. Clerke and Brett. No stu4ent 
or practitioncr who desires to be ac- 
quuinted with the latest phase of real 
property lezislation ought to be with- 
out it. The authors are to be con- 
eratulated upon the speed with which 
they have brought out the volume,’’— 
Law Examination Journal. 


CLERKE & BRETT'S CONVEYANCING ACT, 1882, &c. 
THE CONVEYANCING ACT, 1882, together with the 


General Order made in pursuance of the Solicitors’ Remunera- 
tion Act, 1881, with Notes. By Aubrey St. Jonn Clerks, B.A., 
and Tuomas Brett, LL.B., B.A., both of the Middle Temple, 

, Barristers-at-Law. Post §vo., 2s. 6d. sewed. 1882 


*,* Being a Supplement to the Second Edition of the work by the same 
Authors on the ‘ Conveyancing and Law of Proper’ Act, 1881.” 


MESSRS, BUTTERWORTH, 7, FLEET STREET, B.C. 
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HUNT’S BOUNDARIES, FENCES & FORESHORES.— 


Second Edition. 


A TREATISE on the LAW relating to BOUNDARIES 
and FENCES, and to the Rights of Property on the Sea Shore 


and in the Beds of Public Rivers and other Waters. 


Second 


Edition. By ARTHUR JosEPH Hunt, of the Inner Temple, Eagq., 


Barrister-at-Law. 


‘‘ There are few more fertile sources 
of litigation than those dealt with in 
Mr. Hunt’s valuable book. It is suffi- 
cient here to say that the volume ought 
to have a larger circulation than ordi- 
narily belongs to law books, that it 
ought to be found in every country 

ntleman’s library, that the cases are 
ir ught down to the latest date, and 
that it is carefully p prepared, clearly 
written and well edited.”—Law Mag- 
azine, 

“Jt speaks well for this book, th 
haa so von ad into a second edition. 
That its utility has been appreciated is 
shown by its success, Mr. Hunt has 
availed himself of the opportunity of a 
second edition to note up all the causes to 
this time, and to extend considerably 
some of the*@Aapters, especially that 
which treats of rights of property on 


12mo. 12s. cloth. 


1870 


the seashore and the subjects of soa 
walls and commissions of sewers,’’— 
oe : ' 
“Mr. Hunt chose a subject for 
a separate treatise fos eepivna bi and 
Fenoes and Rights to the Seashore, and 
wo are not surprised to find that a 
second edition of his book has been 
called for. The prosent edition contains 
much new matter. The chapter espe- 
cial Phones cgha Ae hta as property 
ore, whic n greatly 
extended. Additions have been alao 
made to the chapters relating to the 
fencing of the property of mine owners 
and railway compunies. the casos 
which have been decided since the work. 
first appeared have been introduced in 
their proper places. Thua it will be 
seen this new edition has a considerably 
enhanced value.” —Solicitors' Journal. 


RUEGG’S EMPLOYERS’ LIABILITY AOT. 
A» TREATISE upon the EMPLOYERS’ LIABILITY 


ACT, 1880, avith Rulos, Forms and Decided Cases. 
Rvueae, of the Middle Temple, Barrister-at-Law. 


8vo. 5s. cloth. 


By A. H. 
1 vol. post 
188] 


—~> 
COLLIER’S LAW OF CONTRIBUTORIES. 
A TREATISE on the LAW OF CONTRIBDTORIES 


in the Winding-up of Joint-Stock Companies. 


By RoBErtT 


CoLuiER, o*Ahe Inner Temple, Esq., Barrister-at-Law. Post 8vo. 


9s. cfoth. 
“Mr. Collgr’s general ent 
appears to have been carefully devised, 
is probably as neat as the nature 


of the subject admits of. It is sa age 
sible after a perusal of the book. 
doubt that the author has ho y 
studied the subject, and has not con- 
tented himself with, the practice of 
piecing er @otes from re- 
ports. Coie Jeacer ee 


1875 


“M® Collier has not shrunk from 
pointing out his views as to the recon- 
cHlability of apparently confli deci- 
sions or aa to man ints on which 
law is still earner ; without ot 
any quotations 6 purpose of i 
tra the ogee roma lah think we 

rah this treatise 
to the favourable Donation of the 
profession.” — Law Journal, 
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THE BAR EXAMINATION JOURNAL. 
THE BAR EXAMINATION JOURNAL, containing 


the Examination Papers on all the subjects, with Answers, set 
at the Gencral Exumination for Call to the Bar. Edited by 
A. D. Tyssen, B.C.L., M.A., Sir R. K. Witson, Bart., M.A., 
and W. D. Epwaxrps, LL.B., Barristers-at-Law. 38. each, by 
post 3s. 1d. Nos. 3, 6, 9, 10, 11, 12, 13, 14, 15 and 16, Hil. 
1872 to Hil. 1878, both inclusive, may now be had. 


®,* No. 13 is a double number, price 68., by post 6s. 2d. Nos.1, 2, 4, 5, 7 and 8 are out 
of print. 
—~— 


THE PRELIMINARY EXAMINATION JOURNAL, 
And Students’ Literary Magazine. 
Edited by JamEs Erte Brenna, formerly of King’s College, London ; 
Author of ‘‘The Student’s Examination Guide,’’ &c. 


Now Complete in Eighteen Numbers, containing all the Questions, with Answers, 
from 1871 to 1875, and ‘o be had in 1, Zol. Svo., price 18s, cloth. 


Nos. I. to XVIII. may still be had, price 1s. each, by post 1s. 1d. 


CUTLER’S CIVIL SERVICE OF INDIA. 


ON REPORTING CASES for their PERIODICAL 
EXAMINATIONS by SELECTED CANDIDATES tor the 
CIVIL SERVICE of INDIA. Being a Lecture delivered on 
Wednesday, June 12, 1867, at King’s College, London. By 
JOHN CUTLER, B.A., of Lincoln's Inn, Barrister-at-Law, Pro- 
fessor of English Luw and Jumsprudence, and Professor of 
Indian Jurisprudence at King’s College, London. 8vo. 1s. 


BROWNING’S DIVORCE AND MATRIMONIAL 
PRACTICE. 


THE PRACTICE and PROCEDURE of the COURT 
for DIVORCE AND MATRIMONIAL CAUSES, including 
the Acts, Rules, Orders, Copious Notes of Cases and Forms of 
Practical Proceedings, with Tables of Costs. By W. ERnat 
Brownina, Esq., of the Inner Temple, Barrister-at-Law. Post 
8vo. 8s. cloth. & 1862 


PHILLIPS’S LAW OF LUNACY. 

\;THE LAW CONCERNING LUNATICS, IDIOTS, 
and PERSCNS OF UNSOUND MIND. By CHarues P. 
Puruirs, M.A., of Linc&ln’s Inn, Eeq., Barricter-at-Law, and 
Commissioner in Lunacy. Post 8vo. 18s. cloth. 1858 
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UNDERHILL'S ‘“‘ FREEDOM OF LAND.” 


‘‘FREEDOM OF LAND,” anp WHAT IT IMPLIES. 
By ArgtHuR UNDERHILL, LL.D., of Lincoln’s Inn, Barrister-at- 
Law. 8vo. le. sawed; by post le. 1d. 


—~+—. 
HOLLAND ON THE FORM OF THE LAW. 


ESSAYS upon the FORM of the LAW. By Tuomas 
ErskKINE ToLtutanp, M.A., Fellow of Exeter College, and 
Chichele Professor of International Law in the University of 


Oxford, and of Lincoln’s Inn, Esq., Barmster-at-Law. 8vo. 
78. 6d. cloth. 1870 


WRIGHT ON THE LAW OF CONSPIRAOY. 


THE LAW OF CRIMINAL CONSPIRACIES AND 
AGREEMENTS. By R. & Wrianr, $f the Inner Templo, Bar- 
rister-at-Law, Fellow of Oriel Coll., Oxford. Svo. 4s. cloth. 1873 


— 
CHITTY, Jun., PRECEDENTS IN PLEADING.—Third 


CHITTY, Jun., PRECEDENTS in PLEADING; with 
copious Notes on Practice, Pleading and Evidence, by the late 
JOSEPH CuITTY, Jun., Esg. Third Edition. By the late 
Tomrson Cutty, Esq., and by Leorric Tempie, RB. G. 
WILLIAMS, and CHARLES JEFFERY, Esgrs., Buarristers-ut- 
Law. Complete in 1 vol. royal 8vo. 38s. cloth. 1868 


LOVESY’S LAW OF MASTERS AND WORKMEN. 


The LAW of ARBITRATION between MASTERS and 
WORKMEN, as founded upon the Councils of Concihation Act 
of 1867 (30 & 31 Vict. c. 105), the Master and Workmen Act 
U Geo. 4, c. $6), and other Acts, with an Introduction and 

otes. By C. W. Lovesy, Exsq., of the Middle Temple, 
Barrister-at-Law. 12mo. 4s. cloth. 1867 


The Doctrine of Continuous Voyages as applied to 
CONTRABAND of WAR and BLOCKADE, contrasted with the 
DECLARATION of PARIS of 1856. By Str Travers Twyas, 
Q.C., D.C.L., &c., &e., President of the Bremen Conferdice, 
1876. Read before the Association for the Refo?’m and Codifi- 
cation of the Law of Nations at the Antworp Conference, 1877. 
Svo. 2s. 6d. sewed. 
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Mr. Justice Lush’s Common Law Practice. By Dixon. 
Third Edition. LL.USH’S PRACTICE of the SUPERIOR 
COURTS of COMMON LAW at WESTMINSTER, in Actions 
and Proceedings over which they have a common Jurisdiction ; 
with Introductory Treatises respecting Parties to Actions; Attor- 
nies and Town Agents, their Qualifications, Rights, Duties, 
Privileges and Disabilities; the Mode of Suing, whether in 
Person or by Attorney, in Forma Pauperis, &c. &c. &c.; and 
an Appendix, containing the authorized Tables of Costs and 
Fees, Forms of Proceedings and Writs of Execution. Third 
Edition. By JosEpH Dixon, of Lincoln’s Inn, Esq., Barrister- 
at-Law. 2 vols. 8vo. 46s. cloth. 1865 


The Law and Facts of the Alabama Case with Reference 
to the Geneva Arbitration. By James O’DowD, Esq., Barrister- 
at-Law. 8vo. 2s. sewed. 


Gray's Treatise on the Law «i Costs in Actions and 
other PROCEEDINGS in the Courts of Common Law at 
Westminster. By Jona Gray, Esq., of the Middle Temple, 
Barrister-at-Law. 8vo. 21s. cloth. 1853 


Rules and Regulations to be observed in 4] Causes, 
SUTTS and PROCEEDINGS instituted in the Consistory Court 
of Londcn from and after the 26th June, 1877. By Order of 
the Judge. Royal 8vo. 1s. sewed. 


Pulling’s Practical Compendium of the Law and Usage 
of MERCANTILE ACCOUNTS ; describing the various Rules 
of Law affecting them, the ordinary mode in which they are 
entered in Account Books, and the various Forms of Proceeding, 
and Rules of Pleading, and Evidence for their Investigation at 
Common Law, in Equity, Bankruptcy and Insolvency, or by 
Arbitration. With a SUPPLEMENT, containing the Law of 
Joint Stock Companies’ Accounts, under the Winding-up Acta 
of 1848 and 1849. By ALEXANDER PULLING, Esq., of the Inner 
Temple, Barrister-at-Law. 12mo. 9s. boards. 


Foreshore Rights. Reportof Case of Williamsv. Nicholson 
for removing Shingle from the Foreshore at Withernsea. Heard 
31st May, 1870, at Hull. 8vo. 1s. sewed. . 


Hamel's International Law.—International Law in con- 
nexion with Municipal Statutes relating to the Commerce, 
R: sea and Liabilities of the Subjects of Neutral States pending 
Fireign War; considered with reférence to the Case of the 
‘‘Alexandra,! seized oe the provisions of the Foreign 
Enlistment Act. , By HarGRavE Haxey, of the Inner 
Temple, Barrister-at-Law. Post 8vo. 3s. sewed. 
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peers on the Law relating to Transactions on the 
STOCK EXCHANGE. By Henry Keyser, Esq., of the 
Middle Temple, Barrister-at-Law. 12mo. 8s. cloth. 


A Memoir of Lord Lyndhurst. By William Sidney 
GIBSON, .. M.A., F.S.A., Barrister-at-Law, of Lincoln’s 
Inn. Second Edition, enlarged. 8vo. 2s. 6d. cloth. 


The Laws of Barbados. (By Authority.) Royal vo. 21s. cl. 
Pearce's History of the Inns of Court and Chancery; 


with Notices of their Ancient Discipline, Rules, Orders and Cus- 
toms, Readings, Moots, Masques, Revels and Entertainments, 
including an account of the Eminent Men of the Four Learned 
and Honourable Societies-——Lincoln’s Inn, the Inner Temple, the 
Middle Temple, and Gray’s Inn, &c. By Rosert R. PEanog, 
Esq., Barrister-at-Law. 8vo. 88. cloth. 


A Practical Treatise\on the Law of Advowsons. By 
J. Mrrenovuse, Esq., Barrister-at-Law. sSvo. 143. boards. 


Williams’ Introduction to the Principles and Practice 
of Pleading in thé Superior Courts of Law, embracing an Outline 
of the ybole Proceedings in an Action at Law, on Motion and at 
Judges’ Chambers; together with the Rules of Pleading and Prac- 
tice, and Forms of all the principal Proceedings. By WATKIN 
WILLIAMS, M.P., of the Inner Temple, Esq., Barrister-at-Law. 
8vo. 128. cloth. 


The Lord’s Table: its true Rubrical Position. The 
Purchas Judgment not reliable. The Power of the Laity and 
Churchwardens to prevent Romanizing. Suggestions to the 
Laity and Parishes for the due ordering of the Table at Com- 
munion Time. The Rubrical Position of the Celebrant. By 
H. F. Naprer, Solicitor. 8vo. 1s. sewed. 


Deane’s Law of Blockade, as contained in the Judgments 
of Dr. Lushington and the Cases on Blockade decided during 1854. 
By J.P. DEANE, D.C.L.,Advocatein Doctors’ Commons. 8vo.10s.cl. 


Linklater’s Digest of,and Index to the New Bankruptcy 
ACT, and the accompanying Acts of 1869. By Joun LINKLATER, 
Solicitor. Second Edition. Imperial 8vo. 3s. 6d. sewed. 


Pothier’s Treatise on the Cuntract of Partnership. 
Translated from the French, with Notes, by O. D. Tupor, Esq. 
Barrister-at-Law. 8vo. 5s. cloth. 


Norman's Treatise on the Law and Practice relating’ to 
LETTERS PATENT for INVENTIONS. By Jouw Paxtom 
Norman, M.4., of the Inner Temple, Barrister-at-Law. Post 
8vo. 7s. 6d. cloth. 
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Mozley, The Married Women’s Property Acts, with an 
Introduction and Notes on the Act of 1882. S8vo. 28. 6d. sewed. 
1883 


Francillon's Law Lectures. Second Series. Lectures, 
ELEMENTARY and FAMILIAR, on ENGLISH LAW. By 
JAMES FRANCILLON, Esq., County Court Judge. First and 
Second Series. Svo. 8a. each, cloth. 


Gaches’ Town Councillors and Burgesses Manual. The 
TOWN COUNCILLORS AND BURGESSES MANUAL: a 
popular Digest of Municipal and Sanitary Law, with informa- 
tion as to Charters of Incorporation, und a useful Collection of 
Forms, especially adapted for newly incorporated Boroughs. 
By Louis Gacuxs, LI..M., B.A., of the Inner Temple, Esq., 
Burrister-at-Law. Post Svo. 7s. cloth. 


Hunter's Suit in Eqhity: An ‘clementary View of the 
Proceedings in a Suit in. Equity. With an Appendix of Forms. 
By 8. J. Hunter, B.A., of Lincoln’s Inn, haerietersat Daw. 
Sixth Edition, by G. W. Lawrance, M.A., Barrister-at-Law. 
Post Svo. 128. cloth. 


Parkinson's Handy-Book for the Common Law Judges’ 
CHAMBERS. By Gro. H. Parkinson, Chamber Clerk to the 
Hon. Mr. Justice Byles. 12mo. 7s. cloth. 


A Treatise on the Law of Sheriff, with Practical Forms 
and Precedents. By Rictarp CLARKE SEWELL, Esq., D.Cd.., 
Barrister-at-Law, Fellow of Magdalen College, Oxford., 8vo. 1. Le. 


Drainage of Land: How to procure Outfalls by New 
Drains, or the Improvement of Existing Drains, in the Lands of 
an Adjoining Owner, under the powers contained in Part III. of 
the Act 24 & 25 Vict. cv. 133, 1861; with Explanations of the Pro- 
visions, and Suggestions for the Guidance of Landowners, Occu- 
piers, Land Agents and Surveyors. By J. WM. Wizson, Solicitor. 


Fearne’s Chart, Historical and Legigraphical, ef Landed 
Property in England, from the time of the Saxons to the present 
/fra, displaying at one view the Tenures, Modes of Degeent and 
Power of Alienation of Lands in England at all times during that 
Period. On a sheet, coloured, 6s.; on a roller, 88. 


Whe Ancient Land Settlement®of land. A Lecture 
delivered at University Cgllege, London, October 17th, 1871. 
By J. W. Wriu1s Bunn, M.A., Professor of GenStitutional Law 
and History. 8vo. 1s. sewed. 
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Lcclestastical Law. 


The Case of the Rev. G. C. Gorham against the Bishop 
of Exeter, as heard und determined by the Judicial Committee 
of the Privy Council on appeal from the Arches Court of Canter- 
bury. By Epwarp F. Moors, M.A., Barrister-at-Law, Author 
of Moore's Privy Council Reports. Royul 8vo. 8s. cloth. 

Coote’s Practice of the Ecclesiastical Courts, with Forms 
and Tables of Costs. By Henry Cuarces Coore, Proctor in 
Doctors’ Commons, &c. One thick vol. 8vo. 288. boards. 

Burder v. Heath. Judgment delivered on November 2, 
1861, by the Right Honorable SteruEN Lusninaton, D.C.L., 
Dean of the Arches. Folio, 1s. sewed. 

The Law relating to Ritualism in the United Church of 
England and Ireland. By F. H. WaAmen, Exy., Barrister-at- 
Law. 12mo. 1s. sewed. 

Archdeacon Hale's Fgsay on the Union between Church 
and STATE, and the Establishment by Law of tho Protestant 
Reformed Religion in England, Ireland and Scotland. By 
W. H. Harz, M.A., Archdeacon of London. 8vo. 1s. sewed. 

Judgment of the Privy Council in the Case of Hebbert 
v. Purghag. Edited by Epwarp Bullock, of the Inner Temple, 
Barrister-at-Luw. Rovul 8vo. 2s. 6d. 

Judgment delivered by Right Hon. Lord Cairns on behalf 
of the Judicial Committee of the Privy Council in the Case of 
Martin » Mackonochie. Edited by W. Ernst Browning, Esgq., 
Burrister-ut-Luw. Royal 8vo. Ls. 6d. sewed. 

Judgment of the Right Hon. Sir Robert J. Phillimore, 
Official Principal of the Court of Arches, with Cases of Martin ». 
Mackonothie and Flamank v. Simpson. Edited by WALTER 
G. F. Puriiro0reE, B.A., of the ddle Temple, &c. Second 
Edition, royal 8vo. 2s. 6d. sewed. 

The Judgment of the Dean of the Arches, also the Judg- 
ment of the PRIVY COUNCIL, in Liddell (clerk) and Horne 
and others against Westerton, and Liddell (clerk) and Park and 
Evans against Beal. Edited by A. F. Bayrorp, LL.D. Royal 
8vo. 3a. 6d. sewed. : 

The Case of Long v. Bishop of Cape Town, vara 
thp spate of the Judges of Colonial Court hitherto unpublished, 
together with the decision of the Privy Council, and Prelimin 
Observations by the Editor. RoyaPévo. 6s. sewed. 

The Law of the Building of Churches, Parsonages and 
Schools, and of the Division of Parishes and Places—continued 
to 1874. By CHarztes Drancis TrRowER, M.A., Barristop at- 
Law. Post 8vo. 9s. cloth. a 

The Histery, and Law of Chérch Seats or Pews. B 
A.HEALEs, F.S.4., Proctor in Doctors’ Commons. 2 vols. 8yo. 16s. 


PREPARING FOR PUBLICATION. 


Edwards and Hamilton's Law of Husband and Wife. in 
1 vol, post 8vo. 


Baxter's Corporation Acts. In 1 vol. cr. 8vo. 

Baxter's Judicature Acts. Fifth Edition, in 1 vol. post 8vo. 
Hertslet's Treaties, Vol. 15. In 1 vol. 8vo. 

Law Examination Journal, No. 55, Easter, 1883. 

Clifford and Rickards’ Referees Reports. Vol. III. Part 2. 


Bedford’s Preliminary (Solicitors) Questions and Answers. 
No. 85, for May, 1883. 
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